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Land Use and Development Case Summaries  
2021 Land Use and Development Law Briefing 

1. Planning and Zoning 
GRANNY PURPS, INC. V. COUNTY OF SANTA CRUZ 
53 Cal. App. 5th 1 (2020) 

The court of appeal held that the County of Santa Cruz was required to return approximately 2,000 
medical marijuana plants seized from a dispensary. Local law enforcement had seized the plants due to 
a violation of a county zoning ordinance that prohibits cultivation of over 99 medical marijuana plants. 
The court reasoned that the plants were not subject to seizure because the local zoning ordinance did 
not change the legal status of medical marijuana under state law. Because medical marijuana is not 
contraband in California, and local governments are bound by state law, local governments cannot 
withhold legally possessed marijuana plants.  

LATEEF V. CITY OF MADERA 
45 Cal. App. 5th 245 (2020) 

Plaintiff appealed to the City Council after his conditional permit was denied by the Planning 
Commission. At the time of the hearing, only five of the seven councilmembers were eligible to vote: 
one council seat was vacant, and one councilmember had recused himself from voting. Although the 
Council voted four to one to overturn the Planning Commission’s decision, the City determined that the 
motion failed to meet the requirement in the municipal code that “five-sevenths vote of the whole of the 
Council shall be required to grant, in whole or in part, any appealed application denied by the 
Commission.” The court confirmed the City’s interpretation, finding that nothing in the municipal code 
indicated that the “whole of the council” meant only those present and voting.  

PETROVICH DEVELOPMENT CO., LLC V. CITY OF SACRAMENTO 
48 Cal. App. 5th 963 (2020) 

The court invalidated the City Council’s denial of plaintiff’s application for a conditional use permit for 
operation of a gas station, finding that the actions of one of the councilmembers demonstrated hostility 
and bias toward the project and resulted in denial of a fair hearing. The court relied on evidence that the 
councilmember was actively lining up votes of other councilmembers against the project, as well as 
advising a project opponent on how to lobby the council. These concrete facts showed that the 
councilmember acted as an advocate, not an impartial decisionmaker, and should have recused 
himself from voting on the appeal. His actions demonstrated an unacceptable probability of actual bias 
and denied plaintiff a fair hearing. 
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2. Subdivision Map Act 
HONCHARIW V. COUNTY OF STANISLAUS 
51 Cal. App. 5th 243 (2020) 

Honchariw sued the County after it refused to process his final map because the project did not comply 
with fire suppression conditions attached to the tentative map. The County argued Honchariw’s 
challenge was barred by the 90-day statute of limitations under the Map Act because it involved 
conditions attached to the tentative that had been approved years earlier. The court disagreed, finding 
that the main issue was not the validity of the map conditions but the County’s interpretation of those 
conditions. Because Honchariw filed suit within 90 days after the dispute regarding the map conditions 
arose, the challenge was timely. 

3. Takings 
BRIDGE AINA LE’A, LLC V. STATE OF HAWAII LAND USE COMMISSION 
950 F.3d 610 (9th Cir. 2020) 

The State of Hawaii Land Use Commission reversed the conditional use classification of 1,060 acres of 
vacant land from urban to the prior agricultural use classification because, in 22 years, various 
landowners failed to comply with a condition of the changed classification requiring the completion of 
385 affordable housing units. The court held that the Commission’s reversion of the conditional use did 
not constitute an unconstitutional taking under (a) Lucas v. South Carolina Coastal Council because the 
landowner could still reap economic benefits from the property and (b) under Penn Central 
Transportation Company v. City of New York because the reclassification did not substantially affect the 
overall valuation or potential sales and the landowner should have anticipated reversion for failure to 
satisfy certain conditions running with the land.    

PAKDEL V. CITY AND COUNTY OF SAN FRANCISCO 
952 F.3d 1157 (9th Cir. 2020) 

Plaintiffs applied to convert their property from a tenancy-in-common to condominium ownership. The 
City conditioned the conversion on plaintiffs granting the existing tenant a lifetime lease. Plaintiffs 
initially agreed to the lifetime lease but, six months after their conversion map was approved, plaintiffs 
asked the City to exempt them from the lease requirement. When the City refused, plaintiffs filed a 
takings claim. The Ninth Circuit ruled that the claim was not ripe because, despite multiple opportunities 
to do so, plaintiffs never sought an exemption from the lease requirement at any time during the 
approval process. Their post-approval request for waiver of the requirement came too late, and their 
failure to seek a timely exemption rendered their takings claim unripe.  

RUIZ V. COUNTY OF SAN DIEGO 
47 Cal. App. 5th 504 (2020) 

Plaintiff brought an inverse condemnation action seeking just compensation arguing that the County 
had accepted a drainage easement and had a duty to maintain a storm drain pipe because the County 
used the pipe for 50 years as part of the public drainage system. The court noted that a public entity’s 
use of private land over a period of time may constitute implied acceptance of an offer of dedication if 
the entity exerts control over the property. Here, however, the County had expressly declined the 
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developer’s offer to dedicate an easement through the pipe and had no control over or access to the 
property. The court also held that although a public entity may be liable in an inverse condemnation 
action if it makes unreasonable alterations to its upstream property that result in increased volumes of 
water that cause damage to a downstream property, in this case plaintiff’s failure to prove the 
proportion of damage attributable to the County’s conduct precluded a damages award.  

RUTGARD V. CITY OF LOS ANGELES 
52 Cal. App. 5th 815 (2020) 

In 2007, the Los Angeles City Council enacted, and the Mayor thereafter approved, an ordinance 
authorizing condemnation of a two-story building. However, due to an economic downturn, the City 
never developed the property as planned. In 2017, the City Council enacted an ordinance reauthorizing 
the public use of the property. The Mayor approved the 2017 ordinance 10 years and 19 days after 
approval of the 2007 ordinance. Code of Civil Procedure section 1245.245 provides that if the acquired 
property has not been developed for its intended public use within 10 years of the condemnation 
resolution’s adoption, the City must adopt another resolution reauthorizing its intended public use. The 
court determined that “final adoption” in this case should be measured from the time the Mayor 
approved the ordinances, not the date of enactment. Because the 2017 ordinance was approved 19 
days past the 10-year deadline, the City was required to offer to sell the property back to its original 
owner at present market value.  

SLPR, LLC V. SAN DIEGO UNIFIED PORT DISTRICT 
49 Cal. App. 5th 284 (2020) 

Plaintiffs, a group of Coronado property owners, brought a quiet title and inverse condemnation action 
against the State and the Port contending that dredging in the San Diego Bay from 1998 to 2005 had 
damaged, and taken portions of, their bayfront properties without just compensation. The court found 
that a 1931 judgment resolving a title dispute between plaintiffs’ and defendants’ predecessors-in-
interest established the boundaries between their respective properties, and that the plaintiffs therefore 
did not own the property they asserted had been taken or damaged. This conclusion was supported not 
only by the record in the 1931 action itself but also by extrinsic evidence showing that, following entry of 
judgment, temporary wood stake boundary markers had been replaced with concrete monuments, 
reflecting a “permanent fixed line” between tidelands and uplands property.   

SAN JOAQUIN REGIONAL TRANSIT DISTRICT V. SUPERIOR COURT (SARDEE) 
No. C084755, (3rd Dist., Dec. 1, 2020) 

An agency commenced proceedings to condemn a two-acre site owned by Sardee and used to 
manufacture packaging equipment. The agency obtained possession of the site but temporarily leased 
a portion of it back to Sardee pending relocation of machinery and personnel to another site. The 
relocation was almost complete when the agency decided to abandon the condemnation proceedings. 
When Sardee then sought to recover the costs of closing down and moving its operations, the agency 
argued that the applicable statute only permitted damages if the condemnee had entirely vacated the 
premises at the time the proceedings were abandoned. The court disagreed, noting that although the 
statute referred to damages “after the defendant moves from property,” this did not require complete 
physical dispossession of the premises. Sardee was well into the process of moving at the time 
proceedings were abandoned and could therefore recover damages for the resulting costs. 
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4. Vested Rights 
NORTH MURRIETA COMMUNITY, LLC V. CITY OF MURRIETA 
50 Cal. App. 5th 31 (2020) 

Developer and the City of Murrieta entered into a development agreement, which extended the term of 
a vesting tentative map for 15 years, locking in regulations and some fees for the same period. In 2003, 
the City passed an ordinance to raise funds to improve the regional transportation system and 
subsequently collected fees from the developer. Developer sued seeking a refund arguing that the 
vesting tentative map and the development agreement prohibited the imposition of new fees. The 
appellate court held that while a development agreement may extend rights under a vesting tentative 
map beyond their normal term, the terms of the development agreement, not the map, control in the 
event of a conflict. Here, although the parties extended the term of the tentative vesting map, they also 
agreed that the City reserved the right to impose additional fees for city-wide impacts that were not fully 
mitigated at the time of project approval.  

REDONDO BEACH WATERFRONT, LLC V. CITY OF REDONDO BEACH 
51 Cal. App. 5th 982 (2020) 

The court of appeal held that a development in the City of Redondo Beach was vested against a later 
voter initiative by virtue of an approved vesting tentative map notwithstanding its location in the Coastal 
Zone. The case arose after the City approved the developer’s vesting tentative map and executed a 
lease for the project area, only to terminate it a year later, contending that provisions of a voter initiative 
would interfere with the City’s lease obligations. The developer filed suit claiming its rights had vested 
at the time its vesting tentative map application was deemed approved. Project opponents intervened, 
contending that the vesting provisions of the Map Act did not apply to development within the Coastal 
Zone because the local agency’s decisions are subject to review by the Coastal Commission. The court 
held that the developer acquired vested rights that were protected against application of the voter 
initiative. The court also rejected intervenors’ argument that the project’s location in the Coastal Zone 
vitiated the vested rights, noting that while this rendered the project subject to Coastal Commission 
jurisdiction, it did not impair the enforceability of vested rights against the City. 

OAKLAND BULK & OVERSIZED TERMINAL LLC V. CITY OF OAKLAND 
960 F.3d 603 (9th Cir. 2020) 

The City of Oakland and plaintiff entered into a statutory development agreement for the redevelopment 
of the Oakland Army Base, which permitted the City to adopt new regulations if the City determined 
“based on substantial evidence and after a public hearing that a failure to do so would place existing or 
future occupants or users . . . neighbors, in a condition substantially dangerous to health or safety.” In 
response to public opposition to coal shipping, the City Council held public hearings, analyzed evidence 
presented by experts, and approved an ordinance prohibiting coal shipping through the terminal. The 
appellate court held that plaintiff’s suit for breach of the development agreement should be treated as a 
breach-of-contract action, not an administrative law proceeding because deferring to the government 
agency’s findings would “effectively create an escape hatch for the government to walk away from 
contractual obligations” through “self-serving regulatory findings insulated by judicial deference . . . .” 
Accordingly, the trial court was correct in making factual findings based on the evidence presented at 
trial, considering evidence not presented at the public hearing, and affording no deference to the City’s 
factual determinations.   
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5. Initiative And Referendum 
COUNTY OF KERN V. ALTA SIERRA HOLISTIC EXCHANGE SERVICE 
46 Cal. App. 5th 82 (2020) 

The County brought a nuisance action against marijuana dispensaries pursuant to a 2016 moratorium 
on new medical marijuana dispensaries and a 2017 ordinance declaring the operation of marijuana 
dispensaries a public nuisance. Defendants argued that the 2016 and 2017 ordinances violated the 
Elections Code by reenacting essential features of a 2011 ordinance repealed via referendum. The 
court held that a county board could reenact the essential features of an ordinance repealed via 
referendum following a reasonable period of time provided that a material change in circumstances had 
occurred. The court determined that the increased amount of County resources spent on new 
dispensaries; information about the negative effects of legalization in Colorado, including increased 
traffic incidents and hospitalizations; and the adoption of Proposition 64 and the Medical and Adult-Use 
Cannabis Regulation and Safety Act of 2017 collectively constituted a material change in 
circumstances. Accordingly, the County’s reenactment of essential features of the 2011 ordinance 
repealed via referendum did not violate the Elections Code.  

WILDE V. DUNSMUIR 
9 Cal. 5th 1105 (2020) 

Plaintiff filed suit to compel the City of Dunsmuir to place a referendum on the ballot regarding new 
water rates. The City refused to place plaintiff’s petition on the ballot on the ground that rate setting is 
an administrative act not subject to referendum and Proposition 218 does not grant voters the right to 
challenge water rates by referenda. Plaintiff argued that the court should classify water rates as “fees” 
and hence not subject to the bar against challenges by referendum. The California Supreme Court held 
that water rates are “taxes” for the purposes of the referendum tax exemption, even though they are 
categorized as “fees” in Proposition 218. The court reasoned that the term “tax” has no fixed meaning 
and that water rates are essential to government services, which the referendum tax exemption was 
designed to keep free from disruption. While municipal water rates may be challenged by other means, 
such as initiative or protest, they are not subject to referendum.  

CITY AND COUNTY OF SAN FRANCISCO V. ALL PERSONS INTERESTED IN THE MATTER 
OF PROPOSITION C 
51 Cal. App. 5th 703 (2020) 

San Francisco voters approved Proposition C, a citizen-sponsored initiative that authorized the City to 
collect business taxes to fund housing, mental health and other programs. Business and taxpayer 
associations contended the measure was invalid under Propositions 13 and 218 because it had not 
been enacted by two-thirds of the voters. The court rejected the challenge, holding that the two-thirds 
majority vote requirement did not apply to tax measures adopted by initiative, as distinct from those 
enacted by councils, boards and other local government bodies.  

CITY OF FRESNO V. FRESNO BUILDING HEALTHY COMMUNITIES 
58 Cal. App. 5th 884 (2020) 

Agreeing with the First District’s opinion in City and County of San Francisco v. All Persons Interested 
in the Matter of Proposition C, 51 Cal. App. 5th 703 (2020), the Fifth District Court of Appeal held that 

https://www.courts.ca.gov/opinions/archive/A158645.PDF
https://www.courts.ca.gov/opinions/archive/A158645.PDF
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there is nothing in either Proposition 13 or Proposition 218 that implicitly overruled the power of 
initiative to enact laws by simple majority vote. The court accordingly upheld a tax initiative approved by 
fewer than two thirds of the voters of the City of Fresno. The court observed that, while voters are 
bound by the substantive limitations applicable to legislative actions taken by boards and councils, they 
are not bound by procedural requirements such as a two-thirds vote requirement. The court also 
rejected the argument that because the Elections Code allows councils and boards to adopt citizen-
sponsored initiatives outright rather than putting them to a vote, failing to require a supermajority vote 
would “create a playground for mischief.” The court refused to address this hypothetical scenario, 
observing that this concern should be addressed to the Legislature, not the courts. 

6. Public Use 
MARTIS CAMP COMMUNITY ASSOCIATION V. COUNTY OF PLACER 
53 Cal. App. 5th 569 (2020) 

The Streets and Highways Code provides that a city or county may abandon a public road if it finds the 
road is unnecessary for present or prospective public use and that the abandonment is in the public 
interest. Plaintiffs claimed the County’s decision to vacate a public road violated the statute because its 
determination that the road was unnecessary was contradicted by evidence of extensive ongoing public 
use. The court upheld the finding based on evidence that the road was never intended to be part of the 
public transportation network and instead was simply being used as a convenient shortcut. and that the 
road was neither designed nor approved to accommodate or support such use. The court also rejected 
the assertion that the County’s reservation of public transit, emergency and utility easements along the 
right of way demonstrated the road was necessary for public use. Observing that the statute authorized 
abandonment of all or part of any road, the court concluded the County’s decision to abandon use for 
general vehicular traffic while reserving the use for public transit and emergency access purposes was 
reasonable and consistent with the statute. 

TIBURON/BELVEDERE RESIDENTS UNITED TO SUPPORT THE TRAILS V. MARTHA 
COMPANY 
56 Cal. App. 5th 461 (2020) 

Plaintiffs claimed the public’s longstanding use of trails on Martha’s property established a recreational 
easement under the doctrine of implied dedication. Citing the trial court’s extensive findings, the 
appellate court concluded that the association failed to demonstrate that the public use was sufficient to 
put the landowner on notice because the users, for the most part, comprised a relatively small group of 
neighbors, not the public at large. Even assuming the association had established that the trails were 
used by a significantly large and diverse group of the public, Martha made adequate bona fide attempts 
to prevent public use by, among other things, installing no trespass signs and fences.  

7. Brown Act 
FOWLER V. CITY OF LAFAYETTE 
46 Cal. App. 5th 360 (2020) 

Homeowners sought approval from the City to build a cabaña near a tennis court on their property. 
During the approval process, the homeowner’s attorney threatened to sue the City if it denied the 
project. The City Attorney notified the City Council of the litigation threat orally in a closed session. The 
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threat was not noted in the agenda for any of the public meetings and not included in the information 
packets made available to the public before the meetings. Project opponents brought an action 
contending the City violated the Brown Act by discussing the application in closed hearings, thereby 
depriving them of their right to a fair hearing. The court determined the City had violated the Brown Act 
by not including the litigation threat in the agenda packet made publicly available before the meeting. 
However, because the project itself had been discussed in multiple, properly noticed open sessions, 
plaintiffs could not show they were prejudiced or lacked a fair opportunity to present their case. 
Therefore, the court refused to declare the action to approve the project null and void under the Brown 
Act.  

8. California Coastal Act 
11 LAGUNITA, LLC V. CALIFORNIA COASTAL COMMISSION 
58 Cal. App. 5th 904 (2020) 

The Coastal Commission issued a Coastal Development Permit in 2015 for reinforcement of an existing 
seawall at the base of a 1950’s Laguna Beach home. The CDP provided it would expire and the 
seawall would have to be removed if the home were “redeveloped in a manner that constitutes new 
development.” Without notice to the Commission, subsequent owners significantly remodeled the 
home, including demolishing exterior walls down to their studs, replacing roofing materials, and 
reinforcing the entire framing system. When Commission staff learned of the work, they sent an 
enforcement notice requesting that the remodeling cease. After the owners refused, the full 
Commission voted unanimously to issue a cease-and-desist order requiring the owners to remove the 
seawall and imposed a $1 million administrative penalty. The court of appeal upheld both the order and 
the penalty. It rejected the owners’ claim that because the City did not consider the work a “major 
remodel,” they reasonably proceeded with the work without notifying the Commission. The court noted 
that the work plainly constituted “new development” under the Coastal Act regardless of how it was 
characterized by the City. It also held that the $1 million penalty was not an abuse of discretion in light 
of the gravity of the violation, the cost of enforcement and evidence that the owners deliberately sought 
to avoid Commission review of the proposed remodel because of the likelihood Commission staff would 
find it constituted unpermitted new development.  

CITIZENS FOR SOUTH BAY COASTAL ACCESS V. CITY OF SAN DIEGO 
45 Cal. App. 5th 295 (2020) 

The City planned to rehabilitate an existing building in the City’s Coastal Overlay Zone for a transitional 
housing project. The City’s municipal code exempted improvements to existing structures from the 
requirement to obtain a Coastal Development Permit for development in the Coastal Overlay Zone. In 
reliance on the exemption, the City Council approved a conditional use permit for the project without a 
CDP. Petitioners sued, claiming the City’s municipal code exemptions were preempted by the Coastal 
Act because they were more permissive than the existing-structure exemption in the Commission’s 
regulations. The court denied petitioners’ claims, finding that because the Commission had certified the 
City’s local coastal program in compliance with the Coastal Act, the Commission’s regulations did not 
apply to the City’s CDP decisions. 
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MOUNTAINLANDS CONSERVANCY, LLC V. CALIFORNIA COASTAL COMMISSION 
47 Cal. App. 5th 214 (2020) 

Vintners challenged a local coastal program proposed by Los Angeles County and approved by the 
California Coastal Commission prohibiting new vineyards within the Santa Monica Mountains Coastal 
Zone. Plaintiffs argued that the coastal program failed to heed policies favoring the preservation of 
agricultural lands within the coastal zone and that the evidence failed to justify the ban on new 
vineyards. The court of appeal found that the coastal program furthered the California Coastal Act 
policies requiring the Commission to maintain the “maximum amount of prime agricultural land . . . in 
agricultural production” and forbidding the conversion of other lands “suitable for agricultural use” 
unless “continued or renewed agricultural use is not feasible.” The California Coastal Act definition of 
“feasible” includes “economic, environmental, social, and technological factors,” which the Commission 
properly considered in support of its finding that the Santa Monica Mountains Coastal Zone is mostly 
“unsuitable” for agriculture. The court found substantial evidence that additional vineyard development 
within the Santa Monica Mountains Coastal Zone had the potential to severely disturb natural areas, 
reduce biodiversity, and impact freshwater resources.  

9. Public Bidding 
DAVIS V. FRESNO UNIFIED SCHOOL DISTRICT 
57 Cal. App. 5th 911 (2020) 

The court of appeal found that a contract for construction of a middle school was invalid because the 
public work was not competitively bid in compliance with the public bidding laws. The school district 
argued that because construction of the school had already been completed, invalidation of the contract 
was no longer an effective remedy and therefore the case was moot. The court disagreed, noting that 
disgorgement of the public funds paid to the contractor was an available remedy under the plaintiff’s 
taxpayer action for unlawful expenditure of public funds and therefore the case was not moot.   

10. Development Fees And Exactions 
AMCAL CHICO, LLC V. CHICO UNIFIED SCHOOL DISTRICT 
57 Cal. App. 5th 122 (2020) 

AMCAL constructed a private dormitory complex intended to house unmarried college students, 
requiring that all renters be at least 18 years old and enrolled in a degree program. AMCAL challenged 
the School District’s levy of school impact fees on the ground the project would not generate any new 
District students. The court held that, under the Mitigation Fee Act, the District needed only consider the 
general type of development—such as residential construction—not the specific subtype of 
development when assessing school impact fees. In this case, the school impact fee was reasonably 
related to the impacts of new residential construction generally on the school district’s school facilities 
and therefore met the requirements of the Mitigation Fee Act. 
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11. Religious Land Use And Personalized Institutions Act 
CALVARY CHAPEL BIBLE FELLOWSHIP V. RIVERSIDE COUNTY 
948 F.3d 1172 (9th Cir. 2020) 

Calvary Chapel contended that Riverside violated the Religious Land Use and Institutionalized Persons 
Act’s equal terms provision by adopting an ordinance that prohibited religious assemblies, but permitted 
"special occasion facilities,” including hotels, resorts, and wineries in its “Citrus-Vineyard” (C/V) zone. 
The Ninth Circuit determined that on its face, the ordinance treated both secular and religious places of 
assembly the same because both were allowed in the C/V zone if they met the requirements of a 
“special occasion facility.” The court found that churches and other houses of worship were permitted in 
the C/V Zone if, at some point, they rented their facilities out in return for compensation. Because 
nothing in the ordinance prevented churches from also holding regular worship services or other 
religious assemblies in their special occasion facilities, the ordinance did not violate RLUIPA’s equal 
terms provision.  

12. Federal Housing Act 
AIDS HEALTHCARE FOUNDATION V. CITY OF LOS ANGELES 
50 Cal. App. 5th 672 (2020) 

A nonprofit challenged the City’s approval of four large “upscale” projects, contending that the approval 
created a barrier to fair housing in violation of the Fair Housing Act and Fair Employment and Housing 
Act by contributing to gentrification. The court of appeal rejected petitioner’s argument because the 
City’s approval of the project was not an “artificial, arbitrary, or unnecessary barrier” to fair housing. 
Even though the approvals might cause landlords to raise their rents, they would neither prevent 
affordable housing nor eliminate housing. The court held that the FHA and FEHA are only designed to 
eliminate unfair housing policies and do not require a municipality to implement measures to mitigate a 
project’s potentially adverse impact on housing.  

13. Unreasonable Search And Seizure 
HOTOP V. CITY OF SAN JOSÉ 
982 F.3d 710 (9th Cir. 2020) 

Plaintiffs challenged provisions of San José’s Apartment Rent Ordinance that required landlords to 
disclose certain information about rent-stabilized units to the City, including a history of the rents and 
amounts charged as security deposits. Plaintiffs claimed the disclosure requirements constituted an 
unreasonable search and seizure in violation of the Fourth Amendment, which occurs when the 
government either physically intrudes upon “persons, houses, papers, [or] effects” or invades a 
person’s “reasonable expectation of privacy.” The court held that plaintiffs had not alleged any physical 
intrusion and had failed adequately to allege they had a reasonable expectation of privacy in the 
business records at issue. Plaintiffs’ claim was that the information constituted “private business 
records . . . not found in the public domain.” However, the court pointed out that plaintiffs already 
provided very similar information to the City under other regulations. The complaint did not contain any 
facts showing how the information implicated by the challenged disclosure requirements differed 
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meaningfully from allegedly private information landlords already provide to the City in other contexts 
under regulations whose validity had not been challenged. 

14. Land Use Litigation 
ALFORD V. COUNTY OF LOS ANGELES 
51 Cal. App. 5th 742 (2020) 

The County argued that plaintiff’s challenge to an administrative decision was time-barred because it 
was not filed within 90 days of the final decision as required under Code of Civil Procedure section 
1094.6. A decision becomes “final” under that statute on the date it is served by first-class mail. 
Although it was undisputed that plaintiff did not file his action until over four months after receiving 
mailed notice of the decision, the court found that plaintiff’s action was timely because the County’s 
notice did not comply with the statutory requirements. The notice was deficient because it gave plaintiff 
conflicting information about the filing deadline. Per the statute, the notice said that the administrative 
decision was final, and that section 1094.6 required plaintiff to file suit no later than 90 days after the 
date it became final. But the notice also said the decision would become final “90 days from the date it 
is placed in the mail.” The court admonished that agencies must provide the notice specified in the 
statute, and may “not add confusing information to the required notice that could mislead affected 
parties about the timing for seeking judicial review.”  

COMMUNITIES FOR A BETTER ENVIRONMENT V. ENERGY RESOURCES AND DEV. 
COMM. 
57 Cal. App. 5th 786 (2020) 

Public Resources Code section 22531 restricts judicial review of decisions by the Energy Commission 
regarding licensing of large thermal power plants to the California Supreme Court. The court of appeal 
held that section 25531(a) violated the California Constitution because it impermissibly divested lower 
courts of jurisdiction. The court relied on caselaw holding that the state Legislature may not divest 
courts of their original jurisdiction granted under article VI, section 10 of the California Constitution 
unless another provision of the Constitution empowers the Legislature to do so, which was not the case 
here. The court also held that Section 25531(b) violated article VI, section 1 of the Constitution because 
it prevented courts from reviewing evidence and effectively conferred judicial power on an 
administrative agency. Unlike the PUC, the Energy Commission was not created by the Constitution 
nor was it vested with independent judicial powers. Because section 25531(b) did not allow for the 
review of the Commission’s factual findings by a court, it was unconstitutional. 

STANFORD VINA RANCH IRRIGATION CO. V. STATE OF CALIFORNIA 
50 Cal. App. 5th 976 (2020) 

A nonprofit irrigation company challenged emergency regulations and curtailment orders adopted by 
the State Water Resources Control Board during a severe drought period from 2014 to 2015. Petitioner 
claimed that the regulations violated its vested water rights and that the Water Board should have 
conducted an evidentiary hearing before implementing the regulations. The court held that the Water 
Board properly adopted emergency regulations to protect water resources consistent with article X, 
section 2 of the California Constitution, which ordains conservation of water resources. The Water 
Board was not required to hold evidentiary hearings prior to the adoption of the emergency regulation 
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as neither the due process guarantees of federal or California Constitutions, nor article X, section 2 of 
the California Constitution required such a hearing.  

SPOTLIGHT ON COASTAL CORRUPTION V. KINSEY  
57 Cal. App. 5th 874 (2020) 

The appellate court held that plaintiff lacked standing to sue members of the Coastal Commission for 
violation of disclosure requirements regarding ex parte communications. Plaintiff claimed it had “public 
interest” standing, which allows a party lacking conventional standing to pursue a claim where the 
question is one of public right and the object of the mandamus action is to procure the enforcement of a 
public duty. The court rejected this argument on the ground that public interest standing is allowed only 
in the context of mandamus proceedings and plaintiff’s complaint did not properly plead a mandamus 
claim. 

OAKLAND BULK AND OVERSIZED TERMINAL, LLC, ET AL. V. CITY OF OAKLAND 
54 Cal. App. 5th 738 (2020) 

Plaintiff sued the City alleging various causes of action for breach of contract and tort. The City filed an 
anti-SLAPP motion contending that some of the claims arose from protected speech in connection with 
a public issue. The court found that the actions of the City implicated by the suit were not protected 
under SLAPP law. Plaintiffs’ claims arose out of the City’s alleged breach of agreements with plaintiff, 
its refusal to cooperate, and its tortious conduct. The inclusion of the City’s speech-related activities in 
the complaint provided background and context—the evidence—to support the claims of the City’s 
wrongdoing but were not the gravamen of the causes of action. The communications that led to and 
followed the alleged misconduct were merely incidental to the asserted claims and hence not protected 
under the SLAPP law.
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Land Use and Development Case Summaries  
2021 Land Use and Development Law Briefing 

1. Planning and Zoning 
GRANNY PURPS, INC. V. COUNTY OF SANTA CRUZ 
53 Cal. App. 5th 1 (2020) 

The court of appeal held that a medical marijuana dispensary could recover its marijuana plants seized 
by law enforcement, finding that violation of the ordinance did not render medical marijuana plants 
“contraband” per se and subject to seizure.   

Under established caselaw, local governments may by zoning ordinance prohibit medical marijuana 
dispensaries within their jurisdiction.  In this case, the County prohibited cultivation of more than 99 
medical marijuana plants anywhere within the county limits. Citing violation of this ordinance, local law 
enforcement seized approximately 2,000 medical marijuana plants from a dispensary. 

The court held that the County was required to return the seized plants, reasoning that a local 
ordinance restricting cultivation of medical marijuana plants does not change the legal status of medical 
marijuana under state criminal law (nor could it, as any attempt to do so would be preempted).  
Possession of medical marijuana by personnel qualified under state law is not a crime. Thus, marijuana 
possessed for medical purposes in compliance with state standards is not contraband and therefore not 
subject to seizure. The court noted that although the concept that marijuana is not contraband (e.g., not 
illegal under state law in certain circumstances) is relatively new, local governments are bound by state 
law and cannot withhold property legally possessed under state law. 

LATEEF V. CITY OF MADERA 
45 Cal. App. 5th 245 (2020) 

A City of Madera municipal code provision requiring “a five-sevenths vote of the whole of the [City] 
Council” required the approval of five councilmembers, rather than a five-sevenths vote of the 
councilmembers present and voting on the matter.  

Plaintiff appealed to the City Council after his application for a conditional use permit to sell alcohol at a 
convenience store was denied by the Planning Commission. The City has a seven-member City 
Council. At the time of the hearing on plaintiff’s application, one council seat was vacant, and one 
councilmember recused himself from voting.  Thus, only five councilmembers were present and eligible 
to vote. The City Council voted four to one to overturn the Planning Commission’s decision. The City 
Clerk initially announced that the motion had passed, but the City ultimately determined that the motion 
failed to meet the requirement in Municipal Code that “five-sevenths vote of the whole of the Council 
shall be required to grant, in whole or in part, any appealed application denied by the Commission.” 

Plaintiff filed suit, arguing (1) the City was required to grant his appeal because the Municipal Code 
requires a five-sevenths vote of the councilmembers present and voting, and (2) he was denied a fair 
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trial because the recused councilmember and vacant seat were improperly included in counting the 
number of votes needed to grant his appeal. 

The appellate court disagreed with both contentions. Using established principles of statutory 
interpretation, the court reasoned that the plain meaning of the four-fifths requirement was clear.  
Nothing in the municipal code indicated that the “whole of the council” meant those present and voting. 
The court reasoned that the word “whole” must mean something and could not be ignored as mere 
surplusage. Thus, although plaintiff received the votes of five-sevenths of the voting councilmembers, 
he did not receive the required five-sevenths vote of the entire City Council. 

The appellate court disagreed with both contentions. Using established principles of statutory 
interpretation, the court reasoned that the plain meaning of the five-sevenths requirement was clear.  
Nothing in the municipal code indicated that the “whole of the council” meant those present and voting. 
The court reasoned that the word “whole” must mean something and could not be ignored as mere 
surplusage. Thus, although plaintiff received the votes of five-sevenths of the voting councilmembers, 
he did not receive the required five-sevenths vote of the entire City Council. 

Lastly, the court held that because the City had correctly interpreted its code, plaintiff was not denied a 
fair hearing by the inclusion of the recused councilmember and vacant seat in determining the number 
of necessary votes. The court also noted that plaintiff could have requested a continuance of the 
hearing until the vacant seat was filled. 

PETROVICH DEVELOPMENT CO., LLC V. CITY OF SACRAMENTO 
48 Cal. App. 5th 963 (2020) 

The court of appeal held that where a city councilmember’s actions evinced bias toward the project, the 
applicant did not receive a fair hearing and the City Council’s denial of a conditional use permit would 
be set aside.  

Petrovich applied for a conditional use permit for operation of a gas station in a shopping center. The 
Planning Commission’s approval of the permit was reversed by the City Council on appeal.  Petrovich 
sued, claiming the actions of one of the councilmembers demonstrated hostility and bias toward the 
project and resulted in denial of a fair hearing. 

The appellate court agreed. The court observed that city councilmembers wear “multiple hats,” 
sometimes serving as local legislators, but also occasionally acting in a quasi-adjudicatory capacity 
similar to judges, as in the case of a hearing on a conditional use permit. In making such a decision, 
councilmembers must be “neutral and unbiased.” Bias and prejudice cannot be inferred from mere 
appearance (such as likelihood that a vote was influenced by personal interests) but must be proven 
with “concrete facts.” 

Applying these principles, the court concluded that the councilmember’s residence in the same 
neighborhood as the project or membership in the area homeowner’s association (which actively 
opposed the project) did not establish bias. Nor did the councilmember’s prehearing public comments 
that a gas station “did not fit” in the shopping center amount to unacceptable bias, since a 
councilmember “has not only a right but an obligation to discuss issues of vital concern with his 
constituents and to state his views on matters of public importance.” 

But the councilmember’s actions went beyond legitimate representation and “crossed the line into 
advocacy against the project.” There was evidence the councilmember was actively lining up votes of 
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other councilmembers against the project, as well as advising the president of the HOA on how to lobby 
the City Council. The councilmember prepared and sent to project opponents “talking points” whose 
“only conceivable purpose,” the court said, was to assist in advocacy against the project.  The 
councilmember also sent the Mayor what amounted to a script for orchestrating a “no” vote on the 
project, including a proposed statement by the Mayor to be made after the motion to deny the project 
had been made and seconded. 

These activities, the court found, evidenced both behind-the-scenes advocacy and organization of the 
presentation at the hearing, including orchestrating the very sequence of actions—the motion and 
second—that occurred at the hearing. These “concrete facts” showed that the councilmember acted as 
an advocate, not an impartial decisionmaker, and should have recused himself from voting on the 
appeal. His actions demonstrated an unacceptable probability of actual bias and denied Petrovich a fair 
hearing. 

2. Subdivision Map Act 
HONCHARIW V. COUNTY OF STANISLAUS 
51 Cal. App. 5th 243 (2020) 

The appellate court held that plaintiff’s disagreement with the County’s interpretation of tentative map 
conditions was not barred by the statute of limitations governing decisions concerning a subdivision 
because the suit was filed within 90 days after the dispute regarding the proper interpretation of the 
conditions arose.  

Honchariw sued the County after it refused to process his final map because the project did not comply 
with fire suppression conditions attached to the tentative map. Specifically, the County determined that 
the project’s water lines and fire hydrants did not meet County Fire Code flow and pressure standards 
because the water district’s system was not capable of providing the required flow without a system 
upgrade. In response, Honchariw argued that the project’s water lines and hydrants met the fire flow 
requirements and that the applicable conditions required only that this project infrastructure be installed 
prior to recordation of the final map, not that it be fully functional and capable of providing the 
necessary flow at that time. Reaching an impasse with the County, Honchariw turned again to the 
courts. 

The County contended that Honchariw’s challenge to the conditions of approval was barred by the 90-
day statute of limitations in Government Code section 66499.37, which applies to any “act[] or 
determination[] taken, done or made prior to the decision” of a public agency “concerning a 
subdivision,” including “the reasonableness, legality, or validity of any condition attached thereto.” 
Because these conditions were attached to approval of the tentative map in 2012, the County 
maintained that Honchariw’s claims were time-barred. 

The appellate court disagreed. It found that Honchariw’s main issue was not with the reasonableness, 
legality, or validity of the conditions adopted in 2012. Rather, his claim was that the County had later 
misinterpreted those conditions. The alleged misinterpretation constituted an “act[] or determination[] 
taken, done or made prior to the decision” of an agency “concerning a subdivision.” However, 
Honchariw filed his lawsuit within 90 days after the dispute regarding interpretation of the conditions 
arose, as reflected in correspondence between the parties. Honchariw’s lawsuit was, therefore, a timely 
challenge to the interpretation of the conditions of approval, as distinct from one challenging the validity 
of the conditions as originally imposed. 
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Stated differently, the court said, a claim challenging an agency’s interpretation of a condition of 
approval does not “accrue” for purposes of the statute of limitations until it is clear what the 
interpretation is and that it represents the agency’s final position. This occurs when it becomes 
apparent that further negotiations or attempts at clarification are unnecessary or would be futile. Here, 
the County’s final position became clear only within the 90-day period preceding the filing of the lawsuit. 
Therefore, the statute of limitations did not bar Honchariw’s claim. 

3. Takings 
BRIDGE AINA LE’A, LLC V. STATE OF HAWAII LAND USE COMMISSION 
950 F.3d 610 (9th Cir. 2020) 

The State of Hawaii Land Use Commission’s reversion of 1,060 acres from a conditional urban land 
use classification to the prior agricultural use classification, was not an unconstitutional taking because 
the landowner could still reap economic benefits from the property, the reclassification did not 
substantially affect the overall valuation or any potential sales, and the landowner should have 
anticipated reversion for failure to satisfy certain conditions.  

In 1989, the Commission approved the then-owner’s request to convert 1,060 acres of largely vacant 
and barren, rocky lava-flow land from an agricultural to an urban use classification to accommodate 
development of a mixed residential community. Twenty-two years later, following numerous unfulfilled 
representations by various landowners concerning development of the land, the Commission ordered 
the land’s reversion. The Commission specifically found that the owners had failed to comply, and were 
unlikely to comply, with a condition of the changed classification requiring completion of 385 affordable 
housing units. 

Property owner Bridge Aina Le’a, LLC sued the Commission alleging, among other things, that the 
reversion constituted an unconstitutional taking. The U.S. Court of Appeals for the Ninth Circuit 
analyzed the claim under the separate Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992) 
and Penn Central Transportation Company v. City of New York, 438 U.S. 104 (1978) takings tests. 

Though the court analyzed the facts under both Supreme Court precedents, it explained there is no 
Lucas takings liability for less than total deprivation of value; where the owner retains some economic 
benefit, the Penn Central balancing test applies.  Bridge’s evidence did not satisfy Lucas because, even 
under the reversion, the land retained substantial residual value (estimated at over $6 million) and 
Bridge was permitted to use the land in economically beneficial ways, including through specially 
permitted uses such as a sewage treatment plant or rock quarrying.  Indeed, Bridge’s own witness 
recognized the land was “good for growing rocks.” 

Under the Penn Central test, the court considered the economic impact of the reversion on Bridge, the 
extent to which the reversion interfered with Bridge’s investment-backed expectations, and the 
character of the Commission’s action, all of which weighed against a taking. The court took issue with 
Bridge’s valuation evidence, as well as its allegations that the reversion disrupted land sale 
agreements, ultimately concluding the economic impact was insufficient to constitute a taking.  
Regarding Bridge’s investment-backed expectations, Bridge was bound by the conditions to the original 
Commission orders reclassifying the land, which ran with the land and required the landowner to build 
385 affordable housing units by a date certain. Bridge was aware of the possibility of reversion for 
failure to meet those conditions, which it failed to do. Lastly, while government action that singles out a 
landowner from similarly-situated landowners raises the possibility of a taking, the Commission issued 
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its reversion within the confines of Hawaii’s generally applicable land use reclassification procedure. 
For all of these reasons, there was no taking under Penn Central.    

PAKDEL V. CITY AND COUNTY OF SAN FRANCISCO 
952 F.3d 1157 (9th Cir. 2020) 

The Ninth Circuit upheld dismissal of a takings claim as unripe because plaintiffs did not seek a timely 
exemption from the City’s requirements for conversion of property into condominium ownership.  

The City of San Francisco allows conversion of property owned as a tenancy-in-common to 
condominium ownership on condition that the owner agree to offer any existing tenants lifetime leases 
in units within the converted property.  Plaintiffs purchased an interest in a tenancy-in-common property 
and rented their portion of the property to a tenant. When they later applied to convert their property to 
condominium ownership, plaintiffs initially agreed to offer their tenant a lifetime lease as a condition of 
receiving final conversion approval from the City. In November 2016, they signed an agreement with 
the City committing to offer the lifetime lease and specifically “covenant[ed] and agree[d] that [they] 
w[ould] not seek a waiver of the provisions of the [applicable ordinance] after that stage of the approval 
process.” In exchange, plaintiffs sought and received a partial refund of the permit conversion 
application fee. 

Plaintiffs’ final conversion map was approved in December 2016. Six months later, they requested that 
the City either not require them to execute the lifetime lease or compensate them for the value of the 
lease interest. When the City refused to do either, plaintiffs sued, contending that the lifetime lease 
requirement violated the Takings Clause of the Fifth Amendment. 

The Ninth Circuit held that plaintiff’s takings claim was unripe because they had not timely sought and 
obtained a final decision regarding application of the lifetime lease requirement to their property.  The 
court acknowledged that part of the decision imposing the finality requirement—Williamson County 
Regional Planning Commission v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985) —had recently 
been overruled by the Supreme Court in Knick v. Township of Scott, 139 S. Ct. 2162 (2019).  However, 
it observed that the finality requirement overruled in Knick pertained to seeking just compensation in 
state court. By contrast, the principle in Williamson County that prohibited a plaintiff from filing suit “until 
the government entity charged with implementing the regulations has reached a final decision regarding 
the application of the regulations to the property at issue” was left untouched in Knick and hence 
remained good law. 

Under this principle, plaintiffs’ claim was unripe because they had not timely sought an exemption from 
the lifetime lease requirement for their property. The court noted that plaintiffs could have requested an 
exemption at any time up to or during the public hearing on their conversion application before the 
Director of Public Works. The condominium conversion map itself included a promise to extend lifetime 
leases to existing tenants without noting any objection from plaintiffs to that condition. Plaintiffs could 
also have objected to the lease requirement by appealing the Director’s decision to the Board of 
Supervisors. Instead, they let each opportunity to object to the lease requirement lapse, and only after 
they had obtained final approval of the conversion, made the request that the City waive the 
requirement or compensate them for the value of the lease. 

Additionally, the court found that plaintiffs had knowingly waived their right to seek a post-approval 
exemption from the lifetime lease requirement by signing an agreement with that express waiver and 
accepting a partial refund of the application fee—a refund only available to property owners who offered 
lifetime leases to their tenants. It was not until six months after plaintiffs had obtained final approval of 
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their conversion map that they finally asked for the waiver or compensation. Allowing a takings claim to 
proceed under these circumstances, the court said, would undermine the core purposes of the finality 
requirement by eliminating local officials’ opportunities to exercise discretion and by presenting federal 
courts with ill-defined controversies. 

RUIZ V. COUNTY OF SAN DIEGO 
47 Cal. App. 5th 504 (2020) 

The County of San Diego could not be held liable for damage caused by leakage from a privately-
owned storm drain pipe on private property merely because water from public property drained through 
it.  

A storm drain pipe on plaintiffs’ property rusted away, causing flooding that damaged their home. The 
underground pipe had been installed by the developer to replace an existing above-ground concrete 
channel and was a part of a drainage system that carried water from both public and private properties. 
In 1959, the County had rejected the developer’s offer to dedicate an easement through the pipe. 
Plaintiffs filed an inverse condemnation action seeking just compensation, arguing that by using the 
pipe for 50 years as part of the public drainage system, the County had accepted a drainage easement 
and had a concomitant duty to maintain the pipe. Plaintiffs also alleged that the County should be held 
liable because it acted unreasonably by discharging water through the plaintiffs’ pipe without inspecting 
or maintaining the pipe. 

The appellate court held there was insufficient evidence to support a finding that the County impliedly 
accepted an easement through the pipe. A public entity’s use of private land over a period of time may 
constitute implied acceptance of an offer of dedication if the entity takes steps to exhibit control over the 
property, such as assisting in improving, maintaining, or repairing an improvement on the land. In this 
case, the County had no right of access to the Ruiz pipe and had not participated in planning, 
constructing, maintaining, inspecting, or repairing the pipe. Also, by declining the offer of dedication, the 
County demonstrated it was not accepting any maintenance obligation. The court concluded that the 
facts of the case could not be distinguished from prior caselaw holding that public water flowing through 
the watercourse, without more, is insufficient to establish implied acceptance of a drainage system. 

The court also found that the evidence did not support the conclusion that the County acted 
unreasonably in allowing surface water to drain into the watercourse that included plaintiffs’ pipe. A 
public entity may be liable for inverse condemnation if it makes unreasonable alterations to its upstream 
property that result in increased volumes of water that cause damage to a downstream property. But 
liability is only for the proportion of the damage attributable to the public entity’s conduct. Here, 
plaintiffs’ expert testified that a “fair amount” of the water in the watercourse originated from private, 
upstream owners, and the expert did not conduct the hydrology study necessary to apportion the 
damage among the public and private parties. Because it was Ruiz’s burden to establish the proportion 
of damage attributable to the public entity, the absence of any evidence sufficient to make that 
determination precluded a damages award.  

RUTGARD V. CITY OF LOS ANGELES 
52 Cal. App. 5th 815 (2020) 

The City of Los Angeles was required to offer to sell condemned property back to its original owner 
because the property had not been used and the City Council did not adopt a resolution reauthorizing 
the public use until 19 days past the 10-year statutory deadline.  
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On May 29, 2007, the Los Angeles City Council enacted an ordinance authorizing condemnation of a 
two-story building with 8,300 square feet of commercial space. In settlement of the ensuing 
condemnation action, the City paid the property owner $2.5 million for the property; however, due to an 
economic downturn, the City never developed the property as planned. On June 23, 2017, the City 
Council enacted an ordinance reauthorizing the use of the property for a constituent service center, 
which was approved by the Mayor on June 27, 2017. 

To ensure that public entities do not use their eminent domain power to acquire property and hold onto 
it indefinitely without putting it to its intended public use, the Legislature enacted Code of Civil 
Procedure section 1245.245. This section provides that if the acquired property has not been 
developed for its intended public use within 10 years of the resolution’s adoption, the City must adopt 
another resolution reauthorizing its intended public use. If the City fails to adopt the reauthorization 
resolution within 10 years, it is required to offer to sell the property to the owner from which it was 
acquired. 

The court determined that the 10-year deadline is based on the dates the initial and reauthorization 
ordinances were “finally adopted.” The court found the term “final adoption” did not mean an 
ordinance’s effective date, and that the final adoption date is determined by local law. Under the City’s 
charter, an ordinance is “finally adopted” once it has passed the City Council and either (1) approved by 
the Mayor, or (2) if not approved, passed by a second, override vote of the City Council. 

Under this interpretation, the 2007 Ordinance was finally adopted when the Mayor approved the City 
Council-enacted initial resolution of necessity for the property on June 8, 2007, and the 2017 Ordinance 
was finally adopted when the Mayor approved the City Council-enacted reauthorization resolution on 
June 27, 2017. Because the City finally adopted its initial and reauthorization resolutions 19 days past 
the 10-year deadline, section 1245.245 required the City to offer to sell the property back to its original 
owner at present market value.  

SLPR, LLC V. SAN DIEGO UNIFIED PORT DISTRICT 
49 Cal. App. 5th 284 (2020) 

The court of appeal held that plaintiffs’ inverse condemnation and damages claims based on dredging 
in the bay adjacent to their properties was barred under the doctrine of res judicata based on a 1931 
judgment conclusively establishing that the property alleged to have been taken or damaged was not 
owned by plaintiffs.  

Plaintiffs, a group of Coronado property owners, brought a quiet title and inverse condemnation action 
against the State of California and the Port contending that dredging in the San Diego Bay from 1998 to 
2005 had damaged and taken portions of their bayfront properties without just compensation. 

The appellate court found that a 1931 judgment resolving a title dispute between plaintiffs’ and 
defendants’ predecessors-in-interest established the boundaries between their respective properties, 
and that the property plaintiffs claimed had been taken or damaged was not within plaintiff’s ownership. 
Evidence admitted at trial showed that there had been both artificial improvements and artificial fill 
placed in the immediate vicinity of plaintiffs’ properties over many years and that a dispute had arisen 
between the parties’ predecessors as to the correct property boundaries. This litigation was resolved by 
a settlement and stipulated judgment fixing the boundaries between the tidelands and uplands 
properties. This judgment, the court explained, was conclusive and binding on plaintiffs under the 
doctrine of res judicata, under which parties are barred from relitigating claims previously resolved by a 
judgment in litigation between the same parties or their predecessors-in-interest. 



    

8 
Perkins Coie LLP | Confidential PerkinsCoie.com 

Plaintiffs argued that for res judicata to apply, defendants were required to present “unequivocal 
evidence” of the mutual intention to determine the boundary. The court disagreed with plaintiffs’ 
asserted burden of proof, but also found that the “overwhelming” evidence presented demonstrated 
unambiguous intent to establish the boundaries. This included not only the record in the 1931 action 
itself but also extrinsic evidence showing that, following entry of judgment, temporary wood stake 
boundary markers had been replaced with concrete monuments, reflecting a “permanent fixed line” 
between tidelands and uplands property.   

SAN JOAQUIN REGIONAL TRANSIT DISTRICT V. SUPERIOR COURT 
No. C084755 (3rd Dist., Dec. 1, 2020) 

Complete physical dispossession of a property is not a prerequisite to an award of damages after a 
condemnation proceeding is abandoned—moving from the property in reliance on the order granting 
possession to the condemning agency is sufficient.  

In 2010, the San Joaquin Regional Transit District filed an action to condemn property in Stockton 
owned by Sardee Industries on which Sardee operated a manufacturing facility. In response, Sardee 
began expanding its operations in Lisle, Illinois and moving projects and equipment there. In April 2011, 
the court entered an order that conveyed legal possession of the entire parcel to the District but allowed 
Sardee to temporarily occupy the southern portion. By March 2012, Sardee had only a few machines in 
Stockton that were packed and ready to be shipped to Illinois. The District abandoned its condemnation 
action in April 2012.  

Code of Civil Procedure section 1268.620 allows recovery of damages incurred “after the defendant 
moves from property in compliance with an order or agreement for possession or in reasonable 
contemplation of its taking.” If the proceeding for a taking is dismissed for any reason, the court must 
order the plaintiff to deliver possession of the property and award damages proximately caused by the 
dismissal of the proceeding.  

The court rejected the District’s argument that the statutory phrase “after the defendant moves from the 
property” implies that the defendant must completely vacate the property to receive damages. The 
court distinguished a prior case in which the court declined to award damages based on preliminary 
development plans that were cancelled in response to an eminent domain proceeding that was 
eventually abandoned. Unlike Sardee, which had moved most of its equipment and acquired additional 
property, the owner did not incur relocation costs prior to the government’s abandonment of the 
condemnation proceeding. In addition, the court referenced the plain language of the statute, which 
only states that the party must “move”—not that it must be “physically dispossessed.” 

The court also rejected the District’s argument that Sardee had not “moved” under the statute because 
it had exclusive rights to occupy a portion of the property and continued to operate there. The court 
reasoned that Sardee had effectively “moved” because it had already shipped most of its equipment to 
Illinois and the District had taken physical possession of the northern portion of the parcel. Despite its 
presence on the property Sardee was entitled to compensation because it “did more than just prepare” 
to move and had almost finished by the time the District abandoned the condemnation.   
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4. Vested Rights 
NORTH MURRIETA COMMUNITY, LLC V. CITY OF MURRIETA 
50 Cal. App. 5th 31 (2020) 

When a tract of land is governed by both a vesting tentative map and a subsequent development 
agreement and the terms of the two documents conflict, the development agreement controls.  

North Murrieta Community, LLC, is the master developer of a large community in Riverside County 
called the “Golden City Project.” In 1999, the City of Murrieta approved a two-year Vesting Tentative 
Map for a subset of the overall project property. In 2001, four months before the Vesting Tentative Map 
was set to expire, North Murrieta and the City entered into a Development Agreement, which covered 
the entire project, including the tract subject to the 1999 Vesting Tentative Map. 

The Development Agreement extended the Vesting Tentative Map for fifteen years, locking in 
regulations and fees for the same period, although now with an effective date of 2001. Importantly, in 
addition to the new effective date, the City expressly reserved rights in the Development Agreement to 
impose additional fees (or increase fees) in the future for city-wide impacts that were not fully mitigated 
at the time of project approval. The Vesting Tentative Map and Development agreement were both 
subsequently extended, with final expiration dates of 2019 and 2021, respectively. 

In 2003, the City passed a new transportation fee and imposed it on development within the Golden 
City Project. North Murrieta sued, seeking a refund of the fees on the ground that the Vesting Tentative 
Map and Development Agreement prohibited imposition of the fees. 

The appellate court held that although rights under a vesting tentative map may be extended beyond 
their normal term through a subsequent development agreement, the terms of the development 
agreement control. “Vesting tentative maps,” it said, do not impart “a species of super rights that cannot 
be negotiated away [in a development agreement].” 

Here, when North Murrieta and the City negotiated the Development Agreement in 2001, they also 
negotiated the long-term extension of the Vesting Tentative Map, allowing North Murrieta to retain 
those rights for several additional years. However, the terms of the Development Agreement made 
clear that the City did not extend all rights conveyed by the original Vesting Tentative Map. The 
Development Agreement expressly allowed new, generally-applied fees for impacts not fully mitigated 
as of its effective date. The Development Agreement was a contract, the court noted, just like any 
other, and both parties had the opportunity to negotiate the terms. North Murrieta explicitly agreed to 
modify its rights under the Vesting Tentative Map when it entered into the Development Agreement. 
When the stated rights conflicted, the terms of the Development Agreement controlled.  

REDONDO BEACH WATERFRONT, LLC V. CITY OF REDONDO BEACH 
51 Cal. App. 5th 982 (2020) 

The court of appeal held that a vesting tentative map covering property within the Coastal Zone gave 
the developer the vested right to proceed with the project notwithstanding subsequent changes in local 
laws. While the project’s location in the Coastal Zone rendered it subject to Coastal Commission 
jurisdiction, this did not impair the enforceability of vested rights against the City.  
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A developer submitted applications for a project on the City’s waterfront, including an application for a 
vesting tentative map, which was deemed complete by the City on June 23, 2016. The City Council 
approved the project entitlements in October 2016 and subsequently executed a lease agreement with 
the developer for the City-controlled parcels in the project area. Five days after the developer’s vesting 
tentative map application was deemed complete, neighbors submitted to the City a “Notice of Intent to 
Circulate Petition.”  That notice began the process of placing an initiative—the King Harbor Coastal 
Access, Revitalization, and Enhancement Act, known as Measure C—on the ballot.  Measure C 
included new, stricter waterfront development standards and development caps.  Measure C was 
adopted by the voters in March 2017.  

The City notified Developer that the passage of Measure C would interfere with certain of the City’s 
obligations under its lease agreement with Developer. The City invoked the force majeure clause and 
later terminated the agreement. The developer challenged Measure C on several grounds, including 
that it could not be applied by the City to the project because Developer’s rights had vested prior to 
passage of Measure C. The Subdivision Map Act provides that when a local agency approves or 
conditionally approves a vesting tentative map, that approval shall confer a vested right “to proceed 
with development in substantial compliance with the ordinances, policies, and standards” in effect at the 
date the local agency has determined that the application is complete.  Gov’t Code §§ 66498.1(b), 
66474.2.   

Project opponents intervened in the suit and argued that the vesting provisions of the Map Act do not 
apply to development within the Coastal Zone because the local agency’s decision-making is subject to 
review by the Coastal Commission.  They asserted that the Coastal Act exclusively regulates local 
agency actions in the Coastal Zone and supersedes the vesting provisions of Government Code 
section 66498.1.   

The court of appeal rejected the opponents’ arguments, noting they “conflated a local agency’s 
enforcement of local ordinances and policies, which is subject to the vested rights provided under 
section 66498.1(b), with a developer’s obligations to comply with state and federal laws and policies, 
which is not.”  The Coastal Act’s provision for oversight of local land use decisions “does not invalidate 
section 66498.1(b) -- the statutes simply coexist.”  Developer remained subject to the Coastal Act and 
the jurisdiction of the Coastal Commission, but the issue in this case was whether the City’s approval of 
the vesting tentative map bound the City.  The court held that it did. 

The court also rejected the opponents’ argument that the developer’s claims were not ripe. The court 
found it plain that there was an actual controversy because the City indicated it believed Measure C 
would impact some of the City’s obligations under its lease agreement with Developer. The court held 
this conclusion was “necessarily in conflict with, and to the detriment of, the Developer’s statutory 
vested rights.”  The court also rejected claims that the matter was unripe because the Coastal 
Commission had not yet certified Measure C’s amendments to the local coastal program or determined 
whether it would apply Measure C when reviewing the City’s issuance of a coastal development permit 
for the project.  The court noted that its decision did not address Measure C’s applicability to future 
Commission proceedings.  Rather, the decision was limited to the question of Developer’s right to 
proceed with the project vested as against the City. 
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OAKLAND BULK & OVERSIZED TERMINAL LLC V. CITY OF OAKLAND 
960 F.3d 603 (9th Cir. 2020) 

An action for breach of a statutory development agreement should be reviewed as a breach-of-contract 
case, not as an administrative law proceeding in which the court gives deference to the City’s findings.  

The City of Oakland entered into a statutory development agreement with the plaintiff to redevelop a 
portion of the decommissioned Oakland Army Base as a commercial shipping terminal. While 
development agreements generally freeze existing regulations in place, this agreement provided that 
the City could adopt and apply new regulations if the City determined “based on substantial evidence 
and after a public hearing that a failure to do so would place existing or future occupants or users . . . 
neighbors, in a condition substantially dangerous to health or safety.” 

Subsequently, in response to public opposition to shipping coal through the terminal, the City Council 
held public hearings, analyzed evidence presented by experts, and approved an ordinance prohibiting 
coal shipping. The City Council adopted factual findings in support of its determination that shipment of 
coal created a substantially dangerous health or safety condition. 

The appeal turned on whether the case should be treated as a breach-of-contract action (in which the 
trial court makes factual findings based on the evidence presented at trial, which are accorded 
deference on appeal) or as an administrative law proceeding (in which the evidence is limited to the 
record before the agency and the agency’s factual findings upheld if supported by substantial 
evidence). The court concluded that administrative law principles should not apply in a breach-of-
contract action because, among other things, deferring to the government agency’s findings would 
“effectively create an escape hatch for the government to walk away from contractual obligations” 
through “self-serving regulatory findings insulated by judicial deference . . . .”  The court therefore 
concluded that the trial court owed no deference to the City’s factual determinations and did not err in 
considering evidence not presented at the public hearings to “shed light on the adequacy of the 
evidence that was actually before the City Council.” 

Employing the standard of review for a breach-of-contract action, the appellate court determined that 
the trial court did not err in finding that: (1) the City’s estimates of dust emission from transported coal 
were unreliable; (2) a report purporting to show that plaintiff’s coal shipping operations would cause 
particulate matter to exceed state standards was flawed; (3) the evidence relied on by the City did not 
credibly establish that the volume of coal emissions from shipping presented a substantial danger; and 
(4) evidence relied on by the City pertaining to the risk of coal fire was speculative and contradicted by 
the record.   

5. Initiative And Referendum 
 

COUNTY OF KERN V. ALTA SIERRA HOLISTIC EXCHANGE SERVICE 
46 Cal. App. 5th 82 (2020) 

Kern County’s ordinance banning marijuana dispensaries was validly reenacted because a “material 
change in circumstances” had occurred since the County previously repealed a similar ordinance in 
response to a referendum petition.   

In 2011, the County adopted an ordinance banning medical marijuana dispensaries.  Opponents of the 
ban presented a valid referendum petition to the County.  In response, the County Board of Supervisors 
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repealed the 2011 ordinance. In 2016, the County adopted an urgency measure placing a moratorium 
on new medical marijuana dispensaries.  Later that year, California voters passed Proposition 64, a 
statewide initiative legalizing recreational marijuana.  In 2017, the County adopted an ordinance 
declaring the operation of both recreational and medical marijuana dispensaries a public nuisance. 

The County brought nuisance abatement proceedings against the defendant marijuana dispensaries.  
Defendants argued that both the 2016 and 2017 ordinances violated the Elections Code by reenacting 
an “essential feature” of the 2011 ordinance despite the successful referendum petition. The appellate 
court disagreed and crafted a new rule for determining the circumstances under which a county may 
reenact essential features of an ordinance repealed by referendum. 

Elections Code section 9145, which governs county referenda procedures, does not provide a time limit 
for reenacting ordinances previously repealed by referenda. This contrasts with Elections Code section 
9241, which prohibits cities from reenacting a protested ordinance within a year after the ordinance was 
disapproved by the voters. Analyzing the two statutes, the appellate court determined that the 
Legislature’s silence in section 9145 on the “question of procedure involving the protection of the 
referendum power” left it to the court to create procedures to protect the power. 

Using principles of statutory interpretation and weighing various public policy considerations, the court 
determined that a county board could reenact the essential feature of an ordinance repealed after 
referendum after a reasonable period of time. The court created a “material-change-in-circumstances” 
test to determine whether a reasonable amount of time had passed following the successful challenge 
of an ordinance via referendum.  The following standards were provided to guide courts in 
administering the test: 

• Materiality: A change is “material” if an objectively reasonable person would consider the new 
circumstances significant or important in making a decision about the subject matter of the 
ordinance. 

• Scope of the Inquiry: The court declined to provide specific factors or indicia that should be 
considered and instead concluded that courts should analyze the change considering the 
“totality of the circumstances.” 

• Burden of Proof: The court placed the burden of proving whether or not a material change in 
circumstances had occurred on the county. 

Turning to the County’s ordinances regulating marijuana dispensaries, the court concluded a material 
change in circumstances had occurred since repeal of the 2011 ban in response to the referendum 
petition. The court found that additional information contained in findings supporting the 2016 
moratorium represented a material change in circumstances. These included the increased amount of 
County resources spent on new dispensaries (e.g., police responding to dispensary robberies) and 
information about the negative effects of legalization in Colorado, including increased traffic incidents 
and hospitalizations. Because circumstances had materially changed, the court held, the 2011 
referendum no longer barred the County from adopting a moratorium. 

The court also concluded that changes in marijuana regulation following the 2016 moratorium 
constituted a material change in circumstances. The court reasoned that Proposition 64 and the 
Medical and Adult-Use Cannabis Regulation and Safety Act of 2017 amounted to a material change 
viewed in light of the totality of the circumstances.  Based on these changes, the Board could 
reasonably infer that a larger number of dispensaries would increase the strain on County resources 
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and cause the negative impacts documented in the Colorado legalization report.  Thus, the 2017 ban 
was likewise valid notwithstanding the earlier referendum. 

WILDE V. DUNSMUIR 
9 Cal. 5th 1105 (2020) 

The California Supreme Court ruled that water rates and other local utility charges are considered 
“taxes” for the purpose of California Constitution article II, section 9 and, therefore, exempt from the 
referendum process.  

The City of Dunsmuir adopted new water rates to finance the replacement of the City’s aging water 
storage tank and water mains. Plaintiff attempted to challenge the rates using multiple strategies, 
including submitting a referendum petition. However, the City refused to place plaintiff’s petition on the 
ballot, reasoning that (1) rate setting was an administrative act not subject to referendum, and (2) 
Proposition 218, which provides detailed requirements for imposing or increasing government 
exactions, does not grant voters the right to challenge rates by referenda. Plaintiff filed suit to compel 
the City to place the referendum on the ballot. 

An appellate court ruled in favor of plaintiff, reasoning that the provisions added by Proposition 218 
define fees for water services as a “property-related fee,” rather than a “tax.” The appellate court 
determined that water rates should also be considered fees for the purpose of California Constitution 
article II, section 9, which exempts tax measures from referendum. 

The court rejected the appellate court’s reasoning, holding that a water rate could be a tax for the 
purposes of the referendum tax exemption and a fee for the purposes of Proposition 218. The court 
found that Proposition 218’s definitions of taxes and fees were limited in scope and did not alter the 
definition of a tax for the purposes of the article II, section 9 exemption. Acknowledging that “tax” has 
no single-fixed meaning, the court relied on previous decisions holding that municipal services fees and 
charges constitute taxes in the context of other constitutional provisions. The court reasoned that the 
intent of the referendum tax exemption was to ensure that the referendum process does not disrupt 
essential government functions. As such, the exemption should be interpreted to apply to the water rate 
increase because cities depend on such charges to provide water service to residents and to maintain 
essential infrastructure. Thus, while municipal water rates and other local utility charges may be 
challenged by other means, they are not subject to referendum.  

CITY AND COUNTY OF SAN FRANCISCO V. ALL PERSONS INTERESTED IN THE MATTER 
OF PROPOSITION C 
51 Cal. App. 5th 703 (2020) 

The court of appeal ruled that provisions of the California Constitution requiring a supermajority vote for 
special taxes imposed by local government do not apply to a special tax enacted by local initiative.   

In 2018, San Francisco voters approved Proposition C, a citizen-sponsored initiative, with an affirmative 
vote of 61.34% of those who voted on the measure.  Proposition C authorized the City to collect 
additional business taxes to be placed in a dedicated fund and used solely for specified homeless 
services, including housing programs, mental health services, prevention programs and hygiene 
programs. Relying on California Propositions 13 (1978) and 218 (1996), business and taxpayer 
associations contended that Proposition C was invalid because it had not been enacted by two-thirds of 
the voters. 

https://www.courts.ca.gov/opinions/archive/A158645.PDF
https://www.courts.ca.gov/opinions/archive/A158645.PDF
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The court rejected the associations’ arguments and upheld Proposition C. It relied heavily on California 
Supreme Court precedent holding that the two-thirds majority vote requirement of Proposition 13 did 
not apply to a statewide special tax adopted by initiative, and that the requirement of Proposition 218 
that taxes be approved at a general election likewise did not apply to a general tax enacted by local 
initiative. The California Supreme Court’s prior cases had made clear that the provisions of Propositions 
13 and 218 imposing requirements on cities, counties, special districts and other local governmental 
entities were to be interpreted as applying only to councils, boards and other representative bodies, not 
the electorate.  As determined in those prior cases, there is nothing in either Proposition 13 or 
Proposition 218 that impliedly overruled the power of initiative to enact laws by simple majority vote. 
Moreover, while voters are bound by the substantive limitations applicable to legislative actions taken 
by boards and councils, they are not bound by procedural requirements such as a two-thirds vote 
requirement. 

The associations also contended that the San Francisco charter, which states that initiative measures 
must be “within the powers conferred upon the Board of Supervisors,” precluded the voters from 
enacting taxes without a supermajority vote.  The court rejected that argument as well, again noting that 
such procedural requirements do not apply to the voters.  It upheld the trial court’s grant of judgment on 
the pleadings in favor of the City, concluding that “passage of Proposition C pursuant to a majority vote 
of the City’s electorate was a valid exercise of the people’s initiative power.” 

CITY OF FRESNO V. FRESNO BUILDING HEALTHY COMMUNITIES 
58 Cal. App. 5th 884 (2020) 

In 2018, Fresno voters approved Measure P, a citizen-sponsored initiative that imposed a tax to fund 
improvements and programs related to parks.  Relying on California Propositions 13 (1978) and 218 
(1996), the Howard Jarvis Taxpayer Association contended that Measure P was invalid because it had 
not been enacted by two-thirds of the voters. 

Agreeing with the First District’s opinion in City and County of San Francisco v. All Persons Interested 
in the Matter of Proposition C, 51 Cal. App. 5th 703 (2020), the Fifth District Court of Appeal upheld 
Measure P.  It rejected the Association’s arguments, which the trial court had found persuasive, that 
some statements in a prior California Supreme Court case supported requiring two-thirds voter 
approval.  The Fifth District agreed with the First District that the referenced statements only recognized 
the two-thirds voter requirement in Proposition 13 and did not address the question whether that 
requirement applies to citizen-sponsored initiatives. Like the First District, the Fifth District ruled that 
California Supreme Court precedent mandated a conclusion that the provisions of Propositions 13 and 
218 imposing requirements on cities, counties, special districts, and other local governmental entities 
were to be interpreted as applying only to councils, boards, and other representative bodies, not the 
electorate. 

As determined in those prior cases, there is nothing in either Proposition 13 or Proposition 218 that 
implicitly overruled the power of initiative to enact laws by simple majority vote. Moreover, while voters 
are bound by the substantive limitations applicable to legislative actions taken by boards and councils, 
they are not bound by procedural requirements such as a two-thirds vote requirement.  Finally, the Fifth 
District also rejected the Association’s argument that because the Elections Code allows councils and 
boards to adopt citizen-sponsored initiatives outright rather than putting them to a vote, failing to require 
a supermajority vote would “create a playground for mischief.”  The court refused to address this 
hypothetical scenario, observing that the Associations’ concern should be addressed to the Legislature, 
not the courts. 
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The court reversed judgments on the pleadings that had been granted by the trial court in related cases 
concerning Measure P, and ordered the trial court to enter judgments upholding the measure. The court 
of appeal held that the County of Santa Cruz was required to return approximately 2,000 medical 
marijuana plants seized from a dispensary. Local law enforcement had seized the plants due to a 
violation of a county zoning ordinance that prohibits cultivation of over 99 medical marijuana plants. The 
court reasoned that the plants were not subject to seizure because the local zoning ordinance did not 
change the legal status of medical marijuana under state law. Because medical marijuana is not 
contraband in California, and local governments are bound by state law, local governments cannot 
withhold legally possessed marijuana plants.  

6. Public Use 
MARTIS CAMP COMMUNITY ASSOCIATION V. COUNTY OF PLACER 
53 Cal. App. 5th 569 (2020) 

The court determined that Placer County met relevant statutory requirements when it partially 
abandoned public easement rights in a road originally intended to be used only for emergency access 
and public transit vehicles that residents of the area had been using as an unauthorized short cut 
between two neighboring residential subdivisions. 

The road at the center of the dispute connects Martis Camp, a private gated community adjacent to the 
Northstar ski resort development, and the Retreat at Northstar, a residential development next to Martis 
Camp located within the Northstar resort itself. 

In 2003, Placer County adopted the Martis Valley Community Plan, which provided that a road 
connecting Martis Camp and the Retreat would be restricted to public transit and emergency access 
only. The EIRs for the Martis Camp and Retreat developments, approved two years later, also 
envisioned that the road would be restricted to these uses. Despite these restrictions, several years 
after the road was constructed, Martis Camp residents began using it as a short cut through the Retreat 
community to Northstar Village. 

By 2014, from 100 to 250 private vehicles were using the road on a daily basis, and it was estimated 
that once Martis Camp was built out, traffic could triple.  After various efforts to stop the unauthorized 
use of the road failed, Retreat property owners requested that the County abandon public road 
easement rights in the road.  Following a series of public hearings, the Board of Supervisors approved 
a partial abandonment, thereby restricting use of the road to Retreat property owners and emergency 
and public transit vehicles only, consistent with the uses described and analyzed in the Community 
Plan and the EIRs for the two developments. 

The Martis Camp homeowners’ association and some individual property owners (the “Martis Camp 
homeowners”) filed suit to challenge the County’s action, claiming it violated the statutory requirements 
for abandonment of a public road; that it impaired their abutter’s rights to access the road giving rise to 
an inverse condemnation claim; and that the Board had violated both the Brown Act and CEQA when it 
approved the abandonment. The trial court ruled for the County on each of these claims and the Martis 
Camp homeowners appealed. 

The court of appeal rejected the Martis Camp homeowners’ claim that the County’s decision violated 
the statutory requirements for the abandonment of a public road, explaining that under the Streets and 
Highways Code, a county is authorized to vacate all or part of a street, highway, or public service 
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easement where it makes two findings—first, that the road is unnecessary for present or prospective 
public use, and second, that the abandonment is in the public interest. 

On the first question, the court found that, regardless of the fact that the road was used extensively as a 
convenient (albeit unauthorized) short cut, the Board properly found the road was not necessary for 
public use based on evidence that the road was never intended to be part of the public transportation 
network for the area, and that the road was neither designed nor approved to accommodate or support 
such use. The court also rejected the homeowners’ assertion that the County’s reservation of public 
transit, emergency, and utility easements, along with a private access easement for Retreat property 
owners, demonstrated the road was “necessary” for public use.  Observing that the abandonment 
statutes specifically authorize the abandonment of “all or part of” any street, the court concluded the 
County’s decision to relinquish the public’s right to use the road for general vehicular traffic, while at the 
same time reserving the public’s right to use the road for public transit and emergency access purposes 
along with the access rights of Retreat property owners, was reasonable and consistent with the 
statutes. 

As to the second question, the court explained that the Board made specific evidence-based findings 
showing how partial abandonment would serve the public interest, including that it would: (1) ensure the 
existing road network matched what was analyzed and presented in planning documents; (2) ensure 
the road was used in accordance with the standards to which it was designed; (3) relieve the County of 
the burden of road and drainage maintenance; (4) improve traffic circulation in the area; and (5) protect 
the County’s investments in, and the integrity of, the area traffic management system. 

The Martis Camp homeowners also claimed that by approving the abandonment, the County impaired 
their abutter’s rights to access the road, thereby reducing the market value of their properties and 
resulting in a compensable inverse condemnation claim.  While the homeowners conceded that none of 
the Martis Camp homesites actually abut the road, they argued they nonetheless had abutter’s rights 
because they had been granted a non-exclusive easement for ingress and egress over all of the 
subdivision’s streets.  The court disagreed, holding that non-abutting owners do not have a right to 
damages merely because access to a conveniently located road is denied, and further noted that the 
road abandonment neither deprived homeowners of their easement over the Martis Camp subdivision 
streets, nor did it render their homesites inaccessible. 

The court also rejected the Martis Camp homeowners’ contention that, by overruling prior enforcement 
decisions made by the County’s community development resource agency director (which concluded 
Martis Camp residents had the right to use the road), the Board changed the conditions of approval for 
the Martis Camp project, and this change constituted a “distinct item of business” requiring public notice 
under the Brown Act which the County had failed to provide.  The court concluded, however, that the 
CDRA director’s determination was incorrect, and, in fact, the conditions of approval did not 
contemplate use of the road by Martis Camp residents, but rather always limited the road to public 
transit and emergency access uses. Accordingly, the Board’s action did not amount to a change in the 
conditions of approval, but rather was consistent with them. 
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TIBURON/BELVEDERE RESIDENTS UNITED TO SUPPORT THE TRAILS V. MARTHA 
COMPANY 
56 Cal. App. 5th 461 (2020) 

A private landowner prevailed over a community association’s efforts to obtain a public recreational 
easement over trails because substantial evidence showed the landowner took bona fide steps to deter 
unauthorized users on the trails.  

Before 1972, when the California Legislature effectively abolished implied public dedication of land, a 
dedication could be implied by law when “the public has used the land for a period of more than five 
years with full knowledge of the owner, without asking or receiving permission to do so and without 
objection being made by anyone.” Martha had owned 110 acres of undeveloped land in Tiburon for 
more than 100 years when, in 2017, a community association sued to quiet title in favor of the public to 
recreational easements over trails on the property. The association argued that, before 1972, the 
public’s use of trails on Martha’s property had established a recreational easement under the doctrine 
of implied dedication. 

The court of appeal disagreed. Citing the trial court’s extensive findings, the court explained that the 
association failed to demonstrate the alleged public use was sufficient to put the landowner on notice 
under the doctrine of implied dedication because the users, for the most part, comprised a relatively 
small group of neighbors, many of whom were children, not the public at large. The court also found 
that even assuming the association had shown by substantial evidence that the trails were used by a 
significantly large and diverse group of the public, Martha made adequate bona fide attempts to prevent 
public use by, among other things, installing no trespass signs and fences. The court highlighted “a 
running battle between some users, who took down signs and fences,” and owners, who repaired them, 
indicating both that the users did not believe they had a right to use the property and that the owner 
made bona fide efforts to deter them. In short, the landowner was not indifferent to public use of its 
property and substantial evidence supported the trial court’s finding that Martha’s attempts to deter 
trespassers demonstrated lack of acquiescence to a public dedication.  

7. Brown Act 
FOWLER V. CITY OF LAFAYETTE 
46 Cal. App. 5th 360 (2020) 

The City of Lafayette violated the Brown Act by not including a litigation threat discussed in closed 
session in the agenda packet made publicly available before the meeting, but plaintiffs failed to show 
any prejudice resulting from the violation.  

Homeowners sought approval from the City build a cabaña near a tennis court on their property. 
Plaintiff neighbors appealed the Planning Commission’s approval to the City Council. During 
consideration of the appeal, the homeowner’s attorney threatened to sue the City if it denied the 
project. The City Attorney notified the City Council of the litigation threat orally in a closed session. The 
threat was not noted in the agenda for any of the public meetings, and there was no mention of it in the 
information packets made available to the public before the meetings. At its final public meeting, the 
City Council denied the appeal and upheld the Planning Commission’s approval of the application. 
Plaintiffs sued, contending that the City violated the Brown Act by discussing the application in closed 
hearings, and that plaintiffs were deprived of their right to a fair hearing. 
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The City argued it was not required to include the litigation threat in the pre-meeting agenda packet 
because the threat was not distributed in written form to the City Council. The court of appeal rejected 
this argument, stating that under the Act, the record of a litigation threat to be discussed in closed 
session must be reduced to writing and included in the agenda packet made available upon request 
before a meeting. Therefore, the City violated the Brown Act. 

The court next considered the appropriate remedy for the violation. Plaintiffs urged the court to nullify 
the project approval under provisions of the Brown Act authorizing a court to declare null and void an 
action taken in violation of specified portions of the Act. The court was unpersuaded for two reasons. 
First, plaintiffs’ complaint was that they were not informed of the litigation threat before the City Council 
discussed the threat in closed session. But the action they sought to nullify was the approval of the 
cabaña, which occurred in an open session that was properly noticed. Second, plaintiffs failed to make 
the showing of prejudice necessary to support nullification under the Act. The application was 
thoroughly considered at four open City Council meetings, and there was no reasonable argument that 
plaintiffs lacked a fair opportunity to present their case, that the City failed to consider it fully, or that 
plaintiffs would have achieved a more favorable result had they known the City Council had discussed 
the litigation threat in closed session. 

Plaintiffs also argued they were deprived of their right to due process and a fair hearing because the 
architect for the project was a member of the City’s Planning Commission and a member of the Design 
Review Commission, which had initially reviewed and approved the project. The court rejected this 
argument, noting that the architect had recused himself from both the Design Review Commission’s 
and the Planning Commission’s consideration of the project.  The court also rejected the contention that 
City staff and the City Attorney exhibited bias in favor of the project, observing that the City Council, not 
staff members or the City Attorney, was the decision-maker, and nothing showed that the City Council 
was infected by bias.  

8. California Coastal Act 
11 LAGUNITA, LLC V. CALIFORNIA COASTAL COMMISSION 
58 Cal. App. 5th 904 (2020) 

The Court of Appeal upheld a Coastal Commission cease-and-desist order requiring demolition of a 
seawall and payment of a $1 million penalty by homeowners who performed major reconstruction on 
their coastal home without notifying the Coastal Commission.  

In 2015, the Coastal Commission issued a Coastal Development Permit allowing reinforcement of an 
existing seawall at the base of a 1950’s era Laguna Beach home. The CDP contained a condition 
stating that the permit would expire and the seawall would have to be removed if the home were 
“redeveloped in a manner that constitutes new development.” It also provided that questions of intent or 
interpretation of any condition would be resolved by the Executive Director or the Commission. 

In 2016, subsequent owners reinforced the seawall and commenced a significant remodel of the home. 
The project included demolition of all exterior walls down to the studs, removal and replacement of 
roofing materials, and reinforcement of the entire framing system. The owners obtained building permits 
from the City, but did not notify or seek permits from the Coastal Commission. 

When Commission staff learned of the work, they sent an enforcement violation letter alleging that new 
development was occurring on the property in violation of the conditions of the 2015 CDP. The notice 
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stated that the owners would need to apply to the Commission either to remove the seawall or to 
modify the permit, and asked that all work on the home cease until that occurred. After the owners 
refused to halt the project, staff initiated cease-and-desist proceedings before the full Commission. 
Following a lengthy public hearing, the Commission voted unanimously to issue a cease-and-desist 
order requiring the owners to remove the seawall and imposed a $1 million administrative penalty. 

In the owners’ subsequent lawsuit, the Court of Appeal upheld the Coastal Commission’s decisions in 
all respects. The court found that testimony at the hearing and photographs of the remodel constituted 
substantial evidence that the owners violated the conditions of the 2015 CDP and supported “a finding 
that the residence was redeveloped in a manner that constitutes new development by any reasonable 
definition or understanding of those terms.” The court rejected the owners’ claim that because the City 
did not consider the work a “major remodel,” they reasonably proceeded with the work without notifying 
the Commission. The court noted that whether the work constituted a minor or major remodel under the 
City’s code was irrelevant to the determination of whether it met the definition of “new development” 
under the Coastal Act, which it plainly did.  

The court also upheld the $1 million penalty. The Commission properly determined that the owners had 
violated the Coastal Act by performing the work without notice to the Commission and the now-
unauthorized seawall was illegally limiting public access along the beachfront and causing erosion and 
other adverse impacts to coastal resources. The $1 million penalty was not unreasonable in light of the 
gravity of the violation, the cost of enforcement, the owners’ refusal to cease work when originally 
notified of the violation, and evidence that the owners deliberately sought to avoid Commission review 
based on the likelihood Commission staff would find it constituted unpermitted new development. 

CITIZENS FOR SOUTH BAY COASTAL ACCESS V. CITY OF SAN DIEGO 
45 Cal. App. 5th 295 (2020) 

The City of San Diego was not required to obtain a coastal development permit for a transitional 
housing project because the Coastal Commission had certified the City’s local coastal program, whose 
provisions therefore applied in lieu of the Commission’s regulations.  

The City planned to rehabilitate an existing building in the City’s Coastal Overlay Zone for a transitional 
housing project. The City’s municipal code exempted improvements to existing structures from the 
requirement to obtain a CDP for development in the Coastal Overlay Zone. In reliance on the 
exemption, the City Council approved a conditional use permit for the project without a CDP. 

Petitioners sued, claiming the City’s municipal code exemptions were preempted by the Coastal Act 
because they were more permissive than the existing-structure exemption in the Commission’s 
regulations. 

The court of appeal found that petitioners’ claim was based on the mistaken premise that both the 
Commission’s and the local coastal program’s regulations applied to the project. However, the Coastal 
Act expressly allows for a local government’s land use decisions to be governed solely by its certified 
local coastal program. Because the Commission had certified the City’s local coastal program in 
compliance with the Coastal Act, the Commission’s regulations did not apply to the City’s CDP 
decisions. Thus, the City’s conclusion that the project could proceed without a CDP was correct 
regardless of whether a CDP would have been required under the Commission’s regulations. 



    

20 
Perkins Coie LLP | Confidential PerkinsCoie.com 

MOUNTAINLANDS CONSERVANCY, LLC V. CALIFORNIA COASTAL COMMISSION 
47 Cal. App. 5th 214 (2020) 

The court upheld denial of a petition by vintners challenging the prohibition on new vineyards within the 
Santa Monica Mountains Coastal Zone in deference to the California Coastal Commission’s finding that 
viticulture adversely impacts sensitive habitats, water quality, water supply, and scenic resources.  

The California Coastal Act requires the California Coastal Commission to review and certify local 
coastal programs (LCP) developed by local authorities that control land use planning within their 
respective areas of the coastal zone.  Los Angeles County proposed to amend the LCP for the Santa 
Monica Mountains Coastal Zone in a manner that would ban new agricultural uses.  Commission staff 
recommended approval of the LCP with modifications that lightened restrictions on some new 
agriculture but retained the ban on new vineyards.  Commission staff reasoned that the majority of land 
within the LCP area was “unsuitable” for agriculture, and new vineyards should “remain prohibited due 
to a number of identified adverse impacts attributed specifically to those operations, including increased 
erosion from removal of all vegetation, use of pesticides, large amounts of water required, their invasive 
nature, and their adverse impact to scenic views.” 

The Commission unanimously voted to approve the LCP as modified and certified the LCP in October 
2014.  Landowners within the LCP area sued, contending principally that the Commission erred in 
failing to heed policies favoring the preservation of agricultural lands within the Coastal Zone and that 
there was insufficient evidence to justify its ban on new vineyards. 

The court of appeal found no legal error in the Commission’s consideration of California Coastal Act 
policies requiring the Commission to maintain the “maximum amount of prime agricultural land . . . in 
agricultural production” and forbidding the conversion of other lands “suitable for agricultural use” 
unless “continued or renewed agricultural use is not feasible.”  The court observed that the LCP fully 
protected existing agricultural production, including existing vineyards.  It also noted that the California 
Coastal Act definition of “feasible” includes “economic, environmental, social, and technological factors” 
that the Commission properly considered in support of its finding that the LCP lands were mostly 
“unsuitable” for agriculture. 

In response to the landowners’ further contention that new vineyards should be treated equally to other 
agricultural uses not subject to a total ban, the court found substantial evidence in the record supporting 
the special ban under the LCP.  The court pointed to a UCLA Institute of the Environment & 
Sustainability report, which studied urbanization within the Santa Monica Mountains National 
Recreation Area and found that “[a]dditional vineyard development has the potential to severely disturb 
natural areas, which could result in fragmentation and loss of native species.”  The court also relied 
upon administrative testimony from the Commission’s staff ecologist, who opined at the Commission 
hearing that new vineyards in the LCP area would threaten habitat loss, disrupt wildlife corridors, 
reduce biodiversity, and impact freshwater resources.  Evidence of the economic feasibility of new 
coastal vineyards, such as federal recognition of the Malibu Coast American Viticulture Area, did not 
override competing environmental and ecological factors in the view of the Commission or the court of 
appeal. 
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9. Public Bidding 
DAVIS V. FRESNO UNIFIED SCHOOL DISTRICT 
57 Cal. App. 5th 911 (2020) 

A claim that a contract for construction of a school violated public bidding requirements did not become 
moot after construction was completed because effective relief—in the form of disgorgement of public 
funds paid to the contractor—was still available in plaintiff’s taxpayer action.  

Public school construction contracts generally must be competitively bid under public bidding laws. The 
Fresno Unified School District sought to rely on an exception for contracts under which the school 
district leases out district-owned property in return for the lessee’s agreement to construct a building for 
the use of the school district. Such a “lease-leaseback” arrangement, if properly structured, is exempt 
from public bidding laws. In Davis v. Fresno Unified School Dist., 237 Cal. App. 4th 261 (2015) (Davis 
1), the court held that the District’s lease-leaseback arrangement for construction of a $36 million 
middle school did not qualify for the exemption because it did not create a true lease or include any 
financing component, both of which were essential statutory predicates to an exemption from public 
bidding laws. The court declared the construction contract invalid and sent the case back to the trial 
court for further proceedings.  

On remand, the District argued that the case had become moot because the school had already been 
built. The trial court agreed, reasoning that invalidating the contract was no longer effective relief 
because the contract had been fully performed. It also concluded that because the lawsuit had been 
brought as a validation action (i.e., one focusing on the validity of the contract rather than on the rights 
of the parties), disgorgement of monies paid to the contractor was not available relief because 
California law does not allow disgorgement in a validation proceeding. 

The appellate court reversed. While acknowledging that plaintiff’s suit included a validation action, the 
court found that the suit also could fairly be read to include a taxpayer action challenging illegal 
expenditure of public funds. The court rejected the District’s argument that a validation action was the 
exclusive method of challenging the validity of the school construction contract. The court reasoned that 
the validation statutes apply only to contracts “involving financing and financial obligations.” Here, the 
court pointed out, it had concluded in Davis 1 that the lease-leaseback agreement did not include any 
financing component, but rather contemplated that the District would pay for the school as it was 
completed. Indeed, that was a principal basis for the court’s conclusion that the lease-leaseback 
arrangement did not exempt the transaction from the public bidding laws. 

Because the challenge was not subject to the validation statutes and because disgorgement of funds 
qualified as effective relief despite the completion of the school, the taxpayer’s action portion of the 
lawsuit was not moot and the trial court erred in dismissing the case on that ground. 
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10. Development Fees and Exactions 
AMCAL CHICO, LLC V. CHICO UNIFIED SCHOOL DISTRICT 
57 Cal. App. 5th 122 (2020) 

A school district may impose reasonable school impact fees based on the general type of development 
regardless of whether the specific subtype of development will or will not generate new students.  

AMCAL constructed a private dormitory complex intended to house unmarried college students. The 
173-unit project, which was unaffiliated with the nearby state university, contained over 600 beds. 
AMCAL planned to lease by the bed with the requirement that all renters be at least 18 years old and 
enrolled in a degree program. The project was zoned as “medium high density residential” and located 
within the Chico Unified School District. 

The District assessed school impact fees pursuant to Education Code section 17620, which allows 
public school districts to levy a fee against new residential developments to accommodate a likely 
increase in students from the development. AMCAL paid the fee under protest and filed suit claiming 
that its project was “a separate class of residential development” that would not generate District 
students. 

The court rejected AMCAL’s claim that a school district must make an individualized determination of 
the impact of each particular project. The court held that, under the Mitigation Fee Act, the District only 
needed to consider the general type of development—such as residential construction—not the 
intended purpose or use of the development, when assessing school impact fees. In this case, the 
school impact fee determined by the District’s fee study was reasonably related to the impacts of new 
residential construction on the school district’s school facilities and therefore met the requirements of 
the Mitigation Fee Act. 

11. Religious Land Use and Personalized Institutions Act 
CALVARY CHAPEL BIBLE FELLOWSHIP V. RIVERSIDE COUNTY 
948 F.3d 1172 (9th Cir. 2020) 

A Riverside County zoning ordinance that removed religious assemblies as a permissible use in a 
particular zone did not violate the equal terms provision of the Religious Land Use and Institutionalized 
Person’s Act (RLUIPA) because it prohibited both religious and secular institutions alike from staging 
events without charging a fee.  

Calvary Chapel Bible Fellowship operated a church on property it owned in Riverside County’s “Citrus-
Vineyard” (C/V) zone. At the time it purchased the property, churches were a permitted use in the C/V 
zone. The County later amended its zoning regulations to exclude religious assemblies as a permitted 
use. Calvary continued to operate its church as a legal non-confirming use. 

In 2009, Calvary purchased a second a second parcel of land in the C/V zone, with hopes of expanding 
its church by building a larger sanctuary, a special-occasion facility, an open-air wedding venue, a 
church administration building, and a single-family residence. Calvary claimed it was unaware, at the 
time of purchase, of the zoning change that disallowed religious assemblies in the C/V zone. Calvary 
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asked Riverside to amend its zoning ordinance to specifically include religious assemblies as permitted 
uses in the zoned area and submitted an application to proceed with the proposed expansion. 

After both applications were denied, Calvary filed a facial challenge to the ordinance. The church 
claimed the ordinance violated the equal terms provision of RLUIPA by prohibiting religious assemblies 
while allowing special occasion facilities, hotels, golf courses, wineries and other uses in the C/V zone. 
Calvary claimed its proposed religious use was not permitted under any of these categories. 

The Ninth Circuit determined that on its face, the ordinance treated both secular and religious places of 
assembly the same as both were allowed in the C/V zone if they met the requirements of a “special 
occasion facility.” Special occasion facilities, whether secular or religious, were permitted in the zone if 
they rented their facilities out in return for compensation. The ordinance thus did not violate RLUIPA’s 
equal terms provision. 

12. Federal Housing Act 
AIDS HEALTHCARE FOUNDATION V. CITY OF LOS ANGELES 
50 Cal. App. 5th 672 (2020) 

The court of appeal held that the City’s approval of mixed-used development projects was not the type 
of “artificial, arbitrary, or unnecessary barrier[]” to fair housing necessary to support disparate-impact 
claims under the FHA and FEHA.   

The City of Los Angeles approved entitlements for four large, unrelated projects in an area of 
Hollywood known as the “Hollywood Center,” finding that each project was consistent with the City 
Council’s Hollywood Community Plan and the General Plan. Petitioners sued, claiming that the City’s 
approval of these “upscale” projects created a barrier to fair housing in violation of the FHA and FEHA 
because the projects would lead to gentrification and drive up rents in the surrounding community. They 
argued that the effects of gentrification would disparately displace lower-income Latino and Black 
residents, and asked the court to void the City’s approvals and enjoin development until the City 
initiated measures to mitigate the effects of gentrification. 

The court of appeal first acknowledged that, under Supreme Court precedent, disparate-impact claims 
are cognizable under the FHA and FEHA.  However, the FHA does not force housing authorities to 
“reorder their priorities” by requiring, for example, affordable housing to be built near development 
projects.  In order to state a prima facie case of disparate impact, a plaintiff must satisfy a “robust 
causality requirement” and sufficiently allege that a defendant’s policy was responsible for creating 
racial disparities. 

The court found that the City’s approval of the projects was not an “artificial, arbitrary, or unnecessary 
barrier[]” to fair housing because the approvals themselves did not cause racial disparities.  Even if 
revitalization of the area might result in landlords raising rents and displacement in the community, this 
could not form the basis of a disparate-impact claim against the City for its project approvals for two 
reasons. First, the approvals did not affirmatively prevent affordable housing. Unlike zoning policies or 
redevelopment plans that prohibit the construction of multifamily and rent-controlled housing, the City’s 
approvals did not restrict the building of affordable housing in the area, impose higher rents, or preclude 
the development of affordable units.  Second, the approvals did not eliminate housing because each 
project would be built on vacant lots or result in a net increase in affordable housing. 
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The court concluded that the FHA and FEHA were designed not to impose land use policies but rather 
to eliminate policies that are barriers to fair housing.  In the absence of an offending policy, these laws 
do not require a municipality to implement measures to mitigate a project’s potentially adverse effects 
on housing.  

13. Unreasonable Search and Seizure 
HOTOP V. CITY OF SAN JOSÉ 
982 F.3d 710 (9th Cir. 2020) 

The Ninth Circuit rejected a Fourth Amendment challenge to the City of San José’s Apartment Rent 
Ordinance, ruling that the plaintiff landlords had failed adequately to allege a reasonable expectation of 
privacy in the business records at issue.  

Plaintiffs challenged amendments to the City’s Apartment Rent Ordinance that required landlords to 
disclose certain information about rent stabilized units to the City, including a history of the rent charged 
for the unit, the amount charged as a security deposit, the names of tenants and any household 
services provided at the start of the tenancy. Plaintiffs claimed the challenged provisions violated their 
Fourth Amendment rights to be free from unreasonable searches and seizures. A Fourth Amendment 
search occurs when the government either physically intrudes upon “persons, houses, papers, [or] 
effects” or invades a person’s “reasonable expectation of privacy.” 

The appellate court held that plaintiffs had not alleged any physical intrusion and had failed adequately 
to allege they had a reasonable expectation of privacy in the business records involved. Plaintiffs’ sole 
substantive allegation regarding privacy was that the information “constitute[d] plaintiffs’ private 
business records . . . not found in the public domain.” But the court pointed out that plaintiffs already 
provided very similar information to the City under other regulations. The complaint did not contain any 
factual allegations showing how the information implicated by the challenged disclosure requirements 
differed meaningfully from allegedly private information landlords already provide to the City in other 
contexts under regulations whose validity was not being challenged. Because the complaint failed to 
contain plausible allegations of conduct constituting a search, plaintiffs’ Fourth Amendment claim failed. 

14. Land Use Litigation 
ALFORD V. COUNTY OF LOS ANGELES 
51 Cal. App. 5th 742 (2020) 

An administrative agency must provide the notice required under Code of Civil Procedure section 
1094.6(f) specifying when its decision becomes final, and may not add potentially confusing information 
that undermines the statutory purpose of eliminating doubt as to when the statute of limitations begins 
to run.  

Plaintiff filed a mandamus action challenging an administrative decision by the Los Angeles County 
Department of Children and Family Services. The Department argued the suit was time-barred because 
it was not filed within 90 days of the Department’s final decision as required under Code of Civil 
Procedure section 1094.6. A decision becomes “final” under that statute on the date it is served by first 
class mail. The Department cited undisputed evidence that plaintiff did not file his action until over four 
months after receiving mailed notice of the Department’s decision. 



    

25 
Perkins Coie LLP | Confidential PerkinsCoie.com 

The court of appeal found that plaintiff’s action was timely because the Department’s notice did not 
comply with the statutory requirements. Code of Civil Procedure section 1094.6(f) requires the agency 
to “provide notice to the party that the time within which judicial review must be sought is governed by” 
section 1094.6. The 90-day limitations period under section 1094.6 does not begin to run until this 
notice is given. 

In this instance, the court found, the agency’s notice was deficient because it gave plaintiff conflicting 
information about the filing deadline. The notice said the Department’s decision was final, and that 
section 1094.6 required plaintiff to file any petition no later than “the 90th day on which the petition is 
deemed final.” But the notice also said the decision would become final “90 days from the date it is 
placed in the mail.” The notice thus gave plaintiff inconsistent information about when the Department’s 
decision became final. It complied with the statutory requirement of notifying plaintiff that the filing 
deadline was governed by section 1094.6; but it added the confusing and conflicting statement that 
“[t]he decision will become final 90 days from the date it is placed in the mail,” which was contrary to the 
language of the statute. 

The Department conceded its notice may have confused plaintiff but argued that this could not change 
plaintiff’s obligation to file within the statutory deadline because the notice clearly informed plaintiff that 
the action was governed by the time limit in section 1094.6. The court disagreed, pointing out that the 
notice could be reasonably understood to mean the decision was not final until 90 days after it was 
mailed rather than on the date it was mailed, as the statute provides. In light of the statutory goal of 
eliminating doubt as to when a decision is final, agencies must provide the notice specified in the 
statute, and may “not add confusing information to the required notice that could mislead affected 
parties about the timing for seeking judicial review.”  Because the Department’s notice did not comply 
with the statute, plaintiff’s petition was not time-barred. 

COMMUNITIES FOR A BETTER ENVIRONMENT V. ENERGY RESOURCES AND DEV. 
COMM. 
57 Cal. App. 5th 786 (2020) 

The court held that Public Resources Code section 22531 unconstitutionally restricted judicial review of 
licensing decisions by the Energy Resources Conservation and Development Commission regarding 
thermal power plants over 50 megawatts.  

Section 22531(a) restricts the judicial review of decisions by the Energy Commission regarding the 
licensing of large thermal power plants to the California Supreme Court. Review is exclusive and no 
other courts may hear these challenges. Section 22531(b) limits the Supreme Court’s review to 
determining whether the Commission violated petitioner’s rights under the California or federal 
constitutions and bars courts from reviewing the Commission’s factual findings. 

Two nonprofit environmental groups challenged the constitutionality of section 22531. Plaintiffs argued 
that (1) section 25531(a) unconstitutionally restricted the powers of the superior and appellate courts, 
and (2) section 25531(b) unconstitutionally restricted a court’s ability to review the facts in such 
challenges. 

The court of appeal held that section 25531(a) violated the California Constitution because it 
impermissibly divested lower courts of jurisdiction. The court relied on caselaw holding that the state 
Legislature may not divest courts of their original jurisdiction granted under article VI, section 10 of the 
California Constitution unless another provision of the Constitution empowers the Legislature to do so. 
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article VI, section 10 vests original jurisdiction in the Supreme Court, courts of appeal and superior 
courts in matters involving extraordinary relief, including petitions for mandamus and prohibition. 

The court rejected the Energy Commission’s argument that article VI, section 10 was ambiguous as to 
which courts can hear extraordinary writ proceedings such as those concerning Energy Commission 
decisions. It also declined to consider the legislative history of article VI, including a failed amendment 
that would have limited the Legislature’s ability to restrict review to the Supreme Court. 

In addition, the court held that article XII, section 5 of the Constitution, which gives the Legislature 
plenary power over the Public Utilities Commission (including the scope of judicial review of PUC 
decisions), did not authorize section 25531(a) in its current form. The previous version of section 
25531(a) made Energy Commission decisions subject to judicial review “in the same manner as” PUC 
certificate decisions, which were only reviewable by the Supreme Court. The version under review did 
not equate Energy Commission review with PUC review and covered all Energy Commission licensing 
decisions, not just ones that required a PUC certificate. Thus, while the prior version of section 
25531(a) limited judicial review in matters involving applications by regulated electric utilities that would 
also need PUC approval (of a certificate of public convenience and necessity), the current version 
allowed licensing decisions involving independent power producers without any additional PUC review. 
article XII, section 5 of the Constitution did not authorize this impingement on court jurisdiction. 

The court also held that section 25531(b) violated article VI, section 1 of the Constitution because it 
prevented courts from reviewing evidence and effectively conferred judicial power on an administrative 
agency. Unlike the PUC, the Energy Commission was not created by the Constitution nor was it vested 
with independent judicial powers. Because section 25531(b) did not allow for the review of the Energy 
Commission’s factual findings by a court, it was unconstitutional. 

STANFORD VINA RANCH IRRIGATION CO. V. STATE OF CALIFORNIA 
50 Cal. App. 5th 976 (2020) 

The State Water Resources Control Board has the authority to issue temporary emergency regulations 
and curtailment orders which establish minimum flow requirements, regulate unreasonable use of 
water, and protect threatened fish species during drought conditions.  

During California’s severe drought period in 2014 and 2015, the State Water Board adopted emergency 
regulations and curtailment orders on three tributaries of the Sacramento River, including Deer Creek in 
Tehama County. The regulations were established pursuant to urgency legislation authorizing the State 
Water Board “to prevent the waste, unreasonable use, unreasonable method of use, or unreasonable 
method of diversion of water,” or “to require curtailment of diversions. . . .” Wat. Code § 1058.5. The 
regulations issued by the Water Board limited the diversion of water from Deer Creek for certain 
periods in order to maintain the required flow of water and protect Chinook salmon and steelhead trout, 
two threatened species affected by the drought during their migratory cycles. 

Petitioner, a non-profit irrigation company that operates diversion dams and ditches for agricultural use 
in Deer Creek, filed suit challenging the regulations. Petitioner noted that it was entitled by a 1923 
judicial decree to use roughly 66 percent of the flow of Deer Creek and argued that the Water Board 
was required to hold an evidentiary hearing before issuing and implementing the regulations. It further 
argued that the regulations resulted in a taking of its vested water rights and that the Water Board did 
not comply with due process under the federal and California constitutions. 
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The appellate court first found that the Water Board’s statutory authority under the urgency legislation 
was constitutionally valid and that the temporary emergency regulations were consistent with article X, 
section 2 of the California Constitution, which ordains conservation of water resources. The court also 
concluded that adoption of the regulations was not arbitrary, capricious, or lacking in evidentiary 
support. 

The court next concluded that contrary to Stanford Vina’s arguments, the Water Board was not required 
to hold an evidentiary hearing prior to adoption of a regulation governing reasonable water use. Neither 
the due process guarantees of federal or California Constitutions, nor article X, section 2 of the 
California Constitution required such a hearing. The court likewise dismissed petitioner’s argument that 
the regulations violated its vested rights. Based on review of the record, the court found that petitioner 
lacked a fundamental vested right to the flow and thus the Water Board’s curtailment orders were valid 
if supported by substantial evidence. The record contained such substantial evidence and hence the 
curtailment of water did not equate to a taking of petitioner’s water rights and no compensation was 
due.  

SPOTLIGHT ON COASTAL CORRUPTION V. KINSEY  
57 Cal. App. 5th 874 (2020) 

The court of appeal held that a plaintiff did not have public interest standing to sue Coastal 
Commissioners for violating disclosure obligations concerning ex parte communications because the 
lawsuit was not brought as a mandamus action.  

The California Coastal Act allows members of the Coastal Commission to have ex parte 
communications with persons interested in Commission matters but requires Commissioners to publicly 
disclose such communications prior to or at the next Commission meeting. Violation of the disclosure 
requirement is punishable by a civil fine of up to $7,500, and a court may award attorneys’ fees to a 
plaintiff who successfully prosecutes a violation proceeding. 

Plaintiff, a lawyer-created entity whose stated mission was to require Commissioners to “follow the 
Coastal Act with regard to ex parte communications” filed suit against five Commissioners alleging 
hundreds of violations of the disclosure requirements and seeking over $20 million in fines. Following a 
trial, the court found that approximately 10% of the alleged violations had occurred and imposed fines 
totaling $56,800. The trial court also found that Spotlight was the prevailing party in the litigation and 
awarded a base attorneys’ fee of $529,046 plus a multiplier, for a total attorneys’ fee award of 
$929,046. 

The principal issue on appeal concerned plaintiff’s standing to assert its claims. Plaintiff contended that 
it had “public interest” standing, which allows a party lacking conventional standing to pursue a claim 
where the question is one of public right and the object of the mandamus action is to procure the 
enforcement of a public duty. The court rejected this argument on the ground that public interest 
standing is allowed only in the context of mandamus proceedings and plaintiff’s complaint did not 
contain a mandamus claim. 

Although plaintiff’s complaint purported to seek a writ of mandate, the only places the word “mandate” 
or “mandamus” appeared were in the caption (or title) and the prayer for relief. The court pointed out 
that neither the caption nor the prayer determined the nature or legal effect of the claims. The body of 
plaintiff’s complaint lacked essential allegations for a writ of mandate, including factual allegations 
showing that plaintiff lacked any plain, speedy, and adequate remedy at law. “This case” the court said, 
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“has always been all about money—civil fines and attorneys’ fees” and plaintiff lacked standing to seek 
those penalties and fees. 

The court of appeal ordered the trial court to enter judgment in favor of the defendants and “to conduct 
further proceedings consistent with this opinion, including but not necessarily limited to a motion by 
Defendants for prevailing party attorneys’ fees and costs.” 

OAKLAND BULK AND OVERSIZED TERMINAL, LLC, ET AL. V. CITY OF OAKLAND 
54 Cal. App. 5th 738 (2020) 

An anti-SLAPP motion was properly denied because the claims for damages arose from breach of 
contract and tort actions, not from any protected First Amendment activity.   

The case arose from an ongoing dispute between the City of Oakland and Oakland Bulk and Oversized 
Terminal, LLC (OBOT) regarding the conversion of the former Oakland Army Base to a bulk commodity 
shipping terminal. OBOT filed suit against the City alleging various causes of action for breach of 
contract and tort. The City filed an anti-SLAPP motion contending that some of the claims arose from 
protected speech in connection with a public issue. 

The appellate court held that the anti-SLAPP motion lacked merit, noting that the SLAPP law is limited 
to claims arising from acts in furtherance of a person’s constitutional rights of petition or free speech in 
connection with a public issue. Here, the court found, the City’s activity was not protected under SLAPP 
law. Plaintiffs’ claims arose out of the City’s alleged breach of its agreements with OBOT, its refusal to 
cooperate, its stonewalling, and its tortious conduct. The inclusion of the City’s speech-related activities 
in the complaint provided background and context—the evidence—to support the claims of the City’s 
wrongdoing, but were not the gravamen of the causes of action. The communications that led to and 
followed the alleged misconduct were merely incidental to the asserted claims and hence not protected 
under the SLAPP law. 
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Legislative Alert: Land Use January 
2021 
SUMMARY OF SIGNIFICANT CALIFORNIA LAND USE LEGISLATION IN 2020  
(effective January 1, 2021 or earlier) 

INTRODUCTION 

Largely due to the COVID-19 emergency, in 2020 the California 
Legislature passed fewer than half the number of bills they had in 
recent years, and did not enact major housing bills many had 
hoped for.  

Nevertheless, noteworthy bills include: 

• Changes in eligibility for ministerial treatment of housing 
projects under SB 35 

• New general plan housing element requirements taking 
effect on January 1, 2022 

• A new CEQA exemption for sustainable transportation 
projects  

• New wildfire ”defensible space” requirements 
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Housing 
HOUSING DEVELOPMENT 

AB 168/AB 831: Eligibility for SB 35 Ministerial Approval of Certain Housing Developments 

SB 35, enacted in 2017, created a streamlined, ministerial review process for certain multifamily 
housing projects in jurisdictions that have not met their housing needs. AB 168 and AB 831 (which 
incorporates AB 168 and adds its own changes) amend and clarify eligibility requirements for SB 35.  

For a project to obtain the benefits of SB 35, the developer now must first submit a preliminary 
application, which generally locks in the existing “objective standards and criteria” that the city or county 
may apply to the project. AB 168 makes the SB 35 process unavailable to projects on sites that are on 
a national, state, tribal, or local historic register. Where this ban does not apply, AB 168 requires that 
after the developer submits its preliminary application, the agency must notify relevant tribes. If a tribe 
requests consultation, the agency and tribe must consult until they reach agreement on tribal 
resources, or until at least one party, acting in good faith and after a reasonable effort, concludes that a 
mutual agreement regarding tribal resources cannot be achieved. The tribe has the discretion to decide 
whether the developer may participate in the consultations. If potential tribal resources are identified, 
then the project cannot proceed under SB 35 unless the parties reach an enforceable agreement 
regarding treatment of those resources. Upon successful completion of the consultation process, the 
developer is permitted to file a formal application for the SB 35 project. 

AB 168 also provides that submission of a preliminary application does not preclude the subsequent 
listing of a tribal cultural resource on a national, state, tribal, or local historic register. For purposes of 
the Housing Accountability Act, such a listing would not constitute a change to the ordinances, policies, 
and standards adopted and in effect at the time that the preliminary application was submitted. 

AB 831 adds several SB 35 provisions that do not pertain to tribal or other cultural resources. First, if a 
project involves a public improvement on land owned by the local agency, the agency cannot exercise 
its discretion over the public improvement in a manner that would inhibit, chill, or preclude the SB 35 
development project. Second, the project proponent can request modifications to an SB 35 project after 
it is approved, provided the request is submitted before issuance of the final building permit required for 
construction. The agency cannot reconsider other aspects of the project that are not affected by the 
modification. The agency must approve the modifications within 60 to 90 days after submission if they 
are consistent with the objective planning standards in place at the time of the original application. 
However, updated objective planning standards may be applied (a) if the unit count or square footage 
has increased by 15 percent or more, (b) if the unit count or square footage has increased by 5 percent 
or more and there is an imminent threat to health and safety that cannot feasibly be avoided, or (c) if 
needed to comply with objective standards in the California Building Code. 

AB 725: Housing Elements 

AB 725 addresses housing elements in general plans, adding new requirements for the housing site 
inventory. Commencing January 1, 2022, in “metropolitan” jurisdictions, at least 25 percent of the city’s 
share of the regional moderate-income housing need must be allocated to sites with zoning that allows 
at least four units on the site, but not more than 100 units per acre. In addition, at least 25 percent of 
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the city’s share of the regional above-moderate-income housing need must be allocated to sites with 
zoning that allows at least four units on the site.  

AB 1561: Housing Development Entitlements Extended 

AB 1561 extends two deadlines in light of the pandemic. First, the bill extends by 18 months the life of 
certain housing entitlements that were in effect on March 4, 2020, and that would otherwise expire 
before December 31, 2021. Nothing in the bill is intended to preclude a local government from 
exercising its existing authority to provide an extension to an entitlement.  

Second, AB 1561 extends the time for Native American tribes to respond to a lead agency and request 
consultation under the California Environmental Quality Act (CEQA) from 30 to 60 days, but only for 
housing development projects for which an application was deemed complete between March 4, 2020 
and December 31, 2021.  

AB 2345: Density Bonus Law 

AB 2345 adopts numerous amendments to the State Density Bonus Law. The most notable change is 
that the bill increases the maximum available density bonus for projects not composed exclusively of 
affordable housing from 35 to 50 percent. To receive the top bonus, a project must comply with unit 
replacement requirements and set aside at least (1) 24 percent of units for low-income households, (2) 
15 percent of units for very low-income households, or (3) 44 percent of for-sale units for moderate-
income households. AB 2345 provides for bonuses between 35 and 50 percent on a sliding scale. Prior 
affordability requirements to obtain a bonus up to 35 percent remain unchanged. 

AB 3308: School District Employee Housing 

AB 3308 addresses housing provided by a school district for its employees. The bill makes clear that 
districts may restrict occupancy of such units on land owned by the district to teachers and employees. 

SB 1030: Housing Accountability Act 

The Housing Accountability Act, as amended last year by SB 330, prohibits a local agency from 
disapproving a housing project that complies with applicable, objective standards in effect at the time a 
preliminary application is submitted, unless the local agency makes specified findings.  

SB 1030 provides that, if an applicant does not submit a preliminary application, the same protections 
apply and become effective at the time a complete application is submitted. 

In addition, prior law provided that a housing project with a completed preliminary application would 
lose its general protection from changes to ordinances, policies, and standards if the applicant revised 
the project such that either the number of residential units or square footage of construction changed by 
20 percent or more, exclusive of any increase resulting from the receipt of a density bonus, incentive, 
concession, waiver, or similar provision. SB 1030 adds to this list of exclusions “any other locally 
authorized program that offers additional density or other development bonuses when affordable 
housing is provided.”  
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AB 3182: Rentals in Common Interest Developments; Accessory Dwelling Units  

AB 3182 makes two sets of changes that are intended to increase housing availability.  

First, the bill amends the law governing common interest developments to provide that owners of 
separate interests in such developments are not subject to any provision in a governing document that 
prohibits or unreasonably restricts the rental or leasing of any of the separate interests or accessory 
dwelling units to a renter. Relatedly, AB 3182 prohibits a common interest development from restricting 
the rental or lease of separate interests to less than 25 percent of the separate interests. 

Second, the bill addresses accessory dwelling units. Prior law required agencies to ministerially 
approve or deny a permit for an accessory or junior accessory dwelling unit on lots with an existing 
single-family or multifamily dwelling within 60 days of receiving a completed application. AB 3182 
provides that if a local agency has not acted on the completed application within 60 days, the 
application is deemed approved.  

B. CEQA 

1. AB 168/AB 831: Ministerial Exemption 

AB 168 and AB 831 do not amend CEQA but, by amending eligibility for SB 35 ministerial approval, 
they alter the range of project approvals that are CEQA-exempt under SB 35. (See section A.1 above.) 
 

2. AB 2421: Power and Emergency Generators (Wildfire—Ministerial Permit) 

AB 2421 relates to wildfire danger. Until January 1, 2024, it requires local agencies to make the 
installation of an emergency standby generator to serve a macro cell tower site a permitted use. The bill 
further requires local agencies to review applications for installation of such generators on an 
administrative, ministerial basis, subject to a CEQA exemption. The standby generator must be rated 
below 50 horsepower, be compliant with applicable air quality regulations, have a double-wall storage 
tank not to exceed 300 gallons, and be mounted on a concrete pad. 

3. SB 288: CEQA Exemption for Sustainable Transportation Projects 

Citing the COVID-19 pandemic and resulting job losses, as well as current opportunities to build 
sustainable transportation infrastructure, SB 288 creates new CEQA exemptions for such infrastructure, 
as well as for city or county reductions in minimum parking requirements.  

The exemption includes pedestrian and bicycle facilities, customer information and wayfinding projects, 
transit prioritization projects, bus-only lanes on highways, charging or refueling projects for zero-
emission transit buses, and related utility infrastructure changes. The exemption is available only if the 
project meets certain requirements: it will be carried out by a public agency; it is in an urbanized area 
and within an existing public right-of-way; it will not increase automobile capacity (with minor 
exceptions); and it will not require demolition of affordable housing units. In addition, construction work 
must be performed by a skilled and trained workforce. 

For such projects exceeding $100,000,000, additional requirements apply, including preparation of a 
project business case and a racial equity analysis.  
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The exemption for city or county reductions in minimum parking requirements is not subject to any of 
the restrictions described above, which apply to physical improvements.  

4. SB 974: CEQA Exemption for Certain Small Water Systems 

SB 974 creates a new statutory exemption from CEQA, effective until January 1, 2028, for certain 
projects proposed for small disadvantaged community water systems and state small water systems, 
as defined. Many restrictions apply, including absence of unusual circumstances that would cause a 
significant effect on the environment, lack of effect on wetlands or sensitive habitat, full mitigation of 
construction impacts, and labor protections.  

C. Other 
1. AB 92: Water Quality Certifications 

This bill authorizes the state and regional water boards to issue a water quality certification for a project 
under Section 401 of the federal Clean Water Act before the CEQA review for the project is completed. 
However, the board issuing the certification must first determine that waiting until the environmental 
review is completed poses a substantial risk of waiving the state’s Section 401 certification authority. 
The bill further provides that, consistent with federal law, the board issuing the certification may reserve 
the authority to reopen the certification to impose mitigation measures based on the final CEQA 
document for the project. This bill was enacted in response to recent federal case law and regulatory 
changes, which establish a strict timeline for states to issue or waive a Section 401 certification for 
projects that require a federal license or permit and will result in a discharge to waters of the United 
States.  

2. AB 992: Brown Act  

AB 992 amends the Brown Act. Until January 1, 2026, it permits members of a legislative body, outside 
of a meeting, to exchange information with the public using an internet-based social media platform, 
provided a majority of the body does not use that platform to discuss specific items that are within the 
jurisdiction of the body. Also, AB 992 provides a decision-maker “shall not respond directly to any 
communication on an internet-based social media platform regarding a matter that is within the subject 
matter jurisdiction of the legislative body that is made, posted, or shared by any other member of the 
legislative body.” 

3. AB 2231: Prevailing Wage 

AB 2231 defines “de minimis” public funding for purposes of the exemption of projects from prevailing 
wage requirements. It applies to projects that were advertised for bid, or for which a contract was 
awarded, on or after July 1, 2021. A public subsidy that is both less than $600,000 and less than 2 
percent of the total project cost is de minimis. If the project consists entirely of single-family homes, and 
the public subsidy is less than 2 percent of the total project cost, it is de minimis.  

4. AB 2675: Prevailing Wage 

AB 2675 expands the definition of “public works” for which prevailing wages must be paid to include 
work done under a private contract for a charter school, when the project is paid for, in whole or in part, 
with the proceeds of conduit revenue bonds by a public agency. 
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5. AB 3074: Wildfire 

In very high fire hazard severity zones, existing law requires that homes maintain a defensible space of 
100 feet around an occupied structure, and makes violation a criminal offense. AB 3074 will require that 
an ember-resistant zone be maintained within five feet of the structure, and that intensive fuel 
reductions be employed in the area between five and 30 feet from the structure, based on regulations 
to be promulgated by the State Board of Forestry and Fire Protection. 

The bill prohibits the requirement for the ember-resistant zone from taking effect for new structures until 
the State Board has issued both the regulations described above and a new guidance document; the 
Board is required to complete both efforts before January 1, 2023, subject to an appropriation from the 
Legislature. 
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CEQA Year in Review 2020 
A SUMMARY OF PUBLISHED APPELLATE OPINIONS INVOLVING THE 
CALIFORNIA ENVIRONMENTAL QUALITY ACT 

Despite relatively few published opinions this year, there were significant rulings 
on a range of topics, including whether projects are properly classified as 
discretionary or ministerial, the adequacy of mitigation, agencies’ document 
retention obligations, the remedy for an inadequate EIR, mootness, and 
statutes of limitations. 

The California Supreme Court addressed the distinction between discretionary 
and ministerial projects, the latter of which are statutorily exempt from CEQA. In 
Protecting Our Water and Environmental Resources v. County of Stanislaus, 
the court held that the agency’s issuance of certain well permits was 
discretionary because the permit approval process required exercising 
independent judgment and the agency could modify a project in response to 
environmental concerns. 

A key theme in several cases, involving both EIRs and negative declarations, 
was courts’ critical look at the adequacy of mitigation measures. In three cases, 
the court of appeal held that agencies had improperly deferred formulation of 
mitigation. In one case, the court held that a greenhouse gas mitigation 
measure allowing for carbon offsets was inadequate because it lacked 
assurances that the offsets would be effective mitigation and it did not specify 
objective standards for implementation. In another, the court of appeal held that 
a mitigation measure requiring oil and gas drillers to develop and implement a 
plan to reduce their water use improperly deferred formulation and 
implementation of mitigation and lacked enforceability. The court also ruled that 
agricultural conservation easements are not adequate mitigation for the loss of 
farmland because they do not offset that loss or create new farmland. In a third 
case, the court of appeal held inadequate a mitigation measure that required 
construction monitoring and development of a data recovery excavation 
program if avoidance of archaeological sites was not possible; the agency had 
not analyzed whether archaeological sites could be avoided and the mitigation 
measure did not specify performance criteria for evaluating the feasibility of 
avoidance. 

TABLE OF CONTENTS 
 



    
 
 
 

 

2 
Perkins Coie LLP | Confidential PerkinsCoie.com 

  In a significant decision on administrative records, the court of appeal held 
that a lead agency must save all emails about a project, notwithstanding 
any contrary records retention policy. The court further held that a lead 
agency could be compelled to produce potential administrative record 
documents through discovery. 

One court of appeal applied the mootness doctrine to dismiss a case 
where construction of the project was completed during litigation. In that 
case, the developer did not begin construction in violation of any court 
orders or in bad faith, and the petitioners waited to seek an injunction until 
construction was nearly completed. 

In a decision that conflicts with holdings from other appellate districts, the 
Fifth District held that partial decertification of an EIR is never permissible 
when the EIR has been adjudged inadequate; rather, decertification of the 
entire EIR is the only remedy. The court also held that even under the rule 
used by other courts, partial decertification was not allowed in that case 
because the EIR’s defects could not be severed from the statement of 
overriding considerations that supported the agency’s approval of the 
project. 

The following summaries are intended to identify the key issues in the 
cases decided in 2020. Each summary is linked to a more detailed post 
describing the court’s opinion on  californialandusedevelopmentlaw.com. 

http://www.californialandusedevelopmentlaw.com/
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Exemptions from CEQA 
Ministerial Determinations:  County Improperly Classified All Well Permits As Ministerial  

PROTECTING OUR WATER AND ENVIRONMENTAL RESOURCES V. COUNTY OF 
STANISLAUS 
10 Cal.5th 479 (2020) 

Projects that require only a ministerial approval are exempt from CEQA.  A ministerial decision involves 
the application of fixed, objective standards in a statute, ordinance or other regulation and requires the 
exercise of little to no personal judgment by the decisionmaker regarding the wisdom or manner of 
carrying out the project.  When an approval entails both ministerial and discretionary decision-making, 
the project must be treated as discretionary, and is not exempt.  

In Protecting Our Water, the California Supreme Court determined that while many of the County’s well 
permitting decisions were ministerial, the permitting ordinance required discretionary decision-making in 
some situations.  For example, a standard relating to the permissible distance between a well and a 
potential contamination source allowed the County to exercise discretion when deciding to approve or 
disapprove the permit, depending on the specific circumstances. Because the process required the 
exercise of independent judgment for at least some projects, the Court determined that the County’s 
blanket classification of all well permits as ministerial violated CEQA. 

Negative Declarations  

Mitigated Negative Declarations:  Deferred and Ineffective Measures Rejected  

SAVE THE AGOURA CORNELL KNOLL ET AL. V. CITY OF AGOURA HILLS ET AL. 
46 Cal.App.5th 665 (2020) 

The court of appeal determined that several of the mitigation measures in a negative declaration for a 
mixed-use development were ineffective or improperly deferred mitigation.  

Impacts on cultural resources.  The mitigation measures called for monitoring of the site during 
ground-disturbing activities and required excavation and data recovery if cultural resources could not be 
avoided. They did not, however, contain any performance standards or guidelines that would ensure 
the effectiveness of these actions.  The MND also failed to define the boundaries of the archaeological 
site or consider whether resources could actually be avoided and did not contain criteria for assessing 
the feasibility of avoidance as an alternative to excavation.  

Impacts on sensitive plant species. Special-status plant species on the site would be significantly 
affected by grading, landscaping, and fuel modification. The court found the mitigation plan, which 
included restoration, preservation and enhancement measures, failed to define performance criteria 
that would ensure effective mitigation, relied on outdated botanical surveys, and did not identify 
alternatives that would be implemented if proposed salvage and replanting efforts failed. 

Impacts on native oak trees.  The court found the mitigation measures for loss of native oak trees 
inadequate because they did not take account of the risk that grading might reduce subsurface water 

https://www.californialandusedevelopmentlaw.com/2020/09/17/countys-blanket-classification-of-all-well-permits-as-ministerial-under-ceqa-was-improper/
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flow to the retained and replacement oak trees on the site and did not include any measures for 
mitigating that risk.  Expert evidence in the record also showed that efforts to recreate or restore oak 
woodlands had failed in the past, so the City erred in presuming, without supporting evidence, that in-
lieu fee payments for off-site tree planting would provide feasible and effective mitigation. 

Environmental Impact Reports 

Mitigation Measures:  Standards for Use of GHG Offset Credits Found Inadequate 

GOLDEN DOOR PROPERTIES, LLC V. COUNTY OF SAN DIEGO 
50 Cal.App.5th 467 (2020)  

The court issued the first published decision on the use of purchased offset credits to mitigate the 
impact of GHG emissions. The court concluded the measure was inadequate because it did not ensure 
that offset credits would represent emissions reductions that are genuine, quantifiable, additional and 
verifiable, and gave the County planning director authority to approve offset credits for a project without 
providing objective standards for determining their adequacy.  

The Golden Door case arose from San Diego County’s approval of a climate action plan. The key issue 
in the case was whether a greenhouse mitigation measure in the plan EIR (GHG-1) complied with 
CEQA. That measure required that certain projects mitigate GHG impacts through onsite design 
features and allowed use of offsite mitigation, including purchase of GHG offset credits, if additional 
mitigation was required.  

The County argued that GHG-1 provided for effective mitigation because it mirrors California’s cap and 
trade program, which is designed to ensure that offset credits are real, additional, quantifiable, 
permanent, verifiable, and enforceable. The court disagreed, finding that while GHG-1 required that 
offset credits be purchased from CARB-approved offset project registries, it did not require application 
of CARB-approved protocols which ensure offset credits accurately and reliably represent actual 
emissions reductions.  The court also concluded that offsets generated outside California which are 
allowed under GHG-1 might not be genuine, verifiable and enforceable.  Further, the court found that 
GHG-1 did not incorporate the cap and trade program’s requirements that offsets be additional to any 
greenhouse gas emission reduction that would otherwise be required by law. 

Finally, the court ruled that GHG-1 was deficient because it did not specify an objective performance 
standard, but rather left it to the planning director’s unguided discretion to decide whether the offsets 
identified for a project would be sufficient to provide adequate mitigation of its GHG emissions. 

Impact Analysis and Mitigation Measures:  Noise Analysis and Mitigation for Impacts of Oil and 
Gas Drilling Ordinance Held Inadequate.  

KING AND GARDINER FARMS, LLC V. COUNTY OF KERN 
45 Cal.App.5th 814 (2020) 

The court held the EIR for an ordinance designed to streamline permitting for new oil and gas wells was 
inadequate because it: applied a significance threshold for noise impacts that did not consider the 
magnitude of noise increases, deferred formulation and implementation of mitigation measures for 
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impacts to water supplies and failed to analyze their effectiveness, and improperly relied on 
conservation easements over offsite farmland to mitigate the loss of farmland that would result from the 
project.  

Significance threshold for noise impacts. The County based its assessment of the significance of 
noise impacts on whether noise would exceed the 65-decibel threshold in the general plan. The court 
held the County failed to show this significance threshold adequately accounted for the impact of the 
change in noise levels relative to existing noise levels.  

Water supply impacts.  The court concluded that mitigation measures to address water supply 
impacts — including requiring oil industry users to work together to develop and implement a plan to 
reduce water use — inappropriately deferred formulation of the measures or delayed their 
implementation.  The statement of overriding considerations the County adopted did not cure the 
deficiency because the EIR did not adequately describe the feasibility of mitigation measures and 
explain the uncertainty in their effectiveness.  

Conversion of agricultural land.  The court held the County’s determination that conversion of 
agricultural land would be adequately mitigated through acquisition of conversation easements over off-
site agricultural land was unfounded; conservation easements do not create new agricultural land to 
replace the land that is converted and do not otherwise offset the impact. The court also held purchase 
of credits from a farmland mitigation bank or equivalent preservation program was not adequate given 
the absence of evidence that such programs were in existence and could provide legally adequate 
mitigation. The EIR also failed to consider potentially effective mitigation measures for impacts to 
agricultural land such as clustering of wells.  

Project Description:  An EIR Is Not Required to Assess Impacts That Might Occur If a Planned 
Component of the Project Is Not Constructed  

ENVIRONMENTAL COUNCIL OF SACRAMENTO V. COUNTY OF SACRAMENTO 
45 Cal.App.5th 1020 (2020) 

The court of appeal found the EIR for a master planned community adequately described and analyzed 
the project, which included a proposed university, and was not required to evaluate the possibility that 
the university would never be built.  

The petitioners claimed the EIR’s impact analysis was “based upon a falsehood and speculation” given 
evidence that a university might never be built. The court concluded, however, that the evidence 
petitioners relied on was not sufficient to show that the proposed university was “an illusory element of 
the project.” An EIR is required to assume that all proposed phases of the project will be built if they are 
reasonably foreseeable consequences of the project. Accordingly, the EIR did not misrepresent the 
significance of the project’s impacts to air quality, climate change, and traffic by assuming the plan for a 
university would be realized.  

The court also rejected petitioners’ claim that the County should have required construction to be 
phased to correspond with development of the university because the community’s environmental 
impacts would be significantly reduced once the university was constructed. The Board of Supervisors, 
in its findings and statement of overriding considerations, had found such a measure infeasible and 
petitioners failed to demonstrate the County’s findings were not supported by evidence in the record. 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/06/Environmental-Council-of-Sacramento-v.-County-of-Sacramento.pdf
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Responsible Agency Review 
SANTA CLARA VALLEY WATER DISTRICT V. SAN FRANCISCO BAY REGIONAL WATER 
QUALITY BOARD 
59 Cal.App.5th 199 (2020) 

The Water District challenged waste discharge requirements imposed by the Regional Water Quality 
Control Board on one of its projects. It argued that Regional Board’s failure to impose such mitigation 
through the CEQA process barred it from subsequently imposing these requirements through waste 
discharge requirements under the Porter-Cologne Act. The court rejected the challenge, observing that 
CEQA does not constrain an agency’s authority to administer and enforce any other laws, including 
those authorizing imposition of mitigation requirements. Thus, even after an EIR for a project has been 
certified, a regional water board, as a responsible agency, can impose additional mitigation on the 
project through waste discharge requirements.  

Supplemental Environmental Review 

Subsequent Approvals:  CEQA Applies to Discretionary Decision to Increase Enrollment at a 
Public University. 

SAVE BERKELEY’S NEIGHBORHOODS V. REGENTS OF THE UNIVERSITY OF 
CALIFORNIA 
51 Cal.App.5th 226 (2020) 

The court of appeal rejected the University of California’s argument it was not required to prepare a 
subsequent or supplemental EIR to address the impacts of decisions it made over time to increase 
enrollment on the Berkeley campus.  

The petitioners alleged the University had made a series of discretionary determinations to increase 
enrollment at the campus well beyond the levels projected in the 2005 campus long range development 
plan, and the program EIR for that plan.  These decisions, according to petitioners, amounted to 
changes to the previously approved project which triggered the requirement that further CEQA review 
be undertaken.   

Under Guidelines section 15162, a public agency must consider whether further CEQA review is 
required whenever it makes a discretionary determination to change an approved project in a way that 
would result in new or substantially more severe environmental impacts. Had the University’s 
enrollment decisions been within the range evaluated in the LRDP EIR, the University could have relied 
on that EIR for CEQA compliance. However, according to the petitioners, the University did not take 
any action to comply with CEQA when it made those decisions. The court accordingly agreed with the 
petitioners that if the University had decided to increase enrollment above the levels described in the 
LRDP and LRDP EIR, it was required to review the impacts of those changes as provided by CEQA. 

The court also held the allegation the University decided to increase enrollment without filing a notice of 
determination or exemption extended their time to file their suit until 180 days from the date they knew 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/07/Save-Berkeleys-Neighborhoods-v.-Regents-of-the-University-of-California.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/07/Save-Berkeleys-Neighborhoods-v.-Regents-of-the-University-of-California.pdf
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or reasonably should have known of the University’s action.  That date would be determined by the 
court based on evidence to be produced at its hearing on the merits of the case.  

Project Implementation:  An Agency May Take Steps to Carry Out an Approved Project Without 
Undertaking Further CEQA Review. 

WILLOW GLEN TRESTLE CONSERVANCY V. CITY OF SAN JOSE 
49 Cal.App.5th 127 (2020) 

Once a public agency has approved a project, further CEQA review is not needed for actions it takes to 
implement the project which do not require a discretionary approval.   

The project involved replacement of a railroad bridge with a new pedestrian bridge that would connect 
with a local trail system. After approving the project based on a mitigated negative declaration, the City 
obtained a streambed alteration agreement from the California Department of Fish and Wildlife.  
Several years later, the stream alteration agreement expired and the City applied for a new agreement. 
In the meantime, the railroad bridge was added to the state Register of Historical Resources. 

The court rejected the challengers’ claim that further CEQA review was required for the City’s decision 
to apply for and accept the second streambed alteration agreement. That decision was not a 
subsequent discretionary approval of the project that would trigger further CEQA review, but instead 
simply implemented the project the City had previously approved.  

Use of a Prior EIR:  CEQA review for a change to a project cannot be based on the EIR for a 
different project.   

MARTIS CAMP COMMUNITY ASSOCIATION V COUNTY OF PLACER 
53 Cal.App.5th 569 (2020) 

The court upheld a CEQA challenge to the County’s decision to abandon public easement rights in a 
road based on an addendum to an EIR, finding the County had relied on the wrong EIR when making 
that decision.  

The addendum concluded a partial abandonment of easement rights in the road would not result in new 
environmental impacts because it would simply restore the traffic patterns assumed in the EIR for the 
development that would primarily be affected by the abandonment, the Martis Camp community.  The 
court concluded, however, that the road was a component of an adjacent development, the Retreat at 
Northstar, not Martis Camp.  Although the road was built to connect the two communities (for transit 
and emergency access only), it had been constructed and dedicated in accordance with the conditions 
of approval for the Retreat project.  Although the court recognized that relying on the Martis Camp EIR 
offered practical advantages relative to the Retreat EIR, it concluded that CEQA does not allow an 
agency to conduct subsequent environmental review of a change to a project by relying on an EIR for a 
different project.  

 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/06/Willow-Glen-Trestle-Conservancy-v.-City-of-San-Jose.pdf
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CEQA Litigation 

Record of Proceedings: Agencies Must Preserve Emails For Inclusion in Record  

GOLDEN DOOR PROPERTIES V. SUPERIOR COURT (COUNTY OF SAN DIEGO) 
52 Cal.App.5th 837 (2020) 

An agency’s duty to preserve documents for inclusion in the record of proceedings under CEQA 
prevails over a local agency’s document retention and destruction policies.  

In a case challenging an EIR, petitioners sought to have included in the record of the County’s 
proceedings all emails about the project and the environmental review process. Consistent with its 
document retention policy the County had automatically deleted all emails not flagged as “official 
records” and argued that only those that remained should be included in the record.   

The court held that the requirement in Public Resources Code section 21167.6 that all written evidence 
or correspondence to and from the agency, and internal agency communications regarding compliance 
with CEQA or the project, be included in the record was mandatory.  This, the court said, clearly means 
“all and not some” correspondence and internal agency communications.  Further, the agency’s duty to 
include these documents in the record required that the agency retain them, notwithstanding any 
contrary records retention policies.  

Remedies:  Entire EIR Must be Decertified When Single Aspect of Impact Analysis Is Legally 
Deficient  

SIERRA CLUB V. COUNTY OF FRESNO 
57 Cal.App.5th 979 (2020) 

The court of appeal held that CEQA requires decertification of the entire EIR rather than partial 
decertification when a court has found the EIR legally inadequate in any respect. Following its own 
precedent and rejecting contrary precedent from other courts, the court of appeal held that because 
CEQA requires certification of an EIR that is “complete,” partial decertification of an EIR is never 
permitted. 

The court also considered the factors other courts have analyzed when considering partial 
decertification of an EIR. These focus on whether the EIR’s defects are severable from the decisions or 
activities the project proponent seeks to preserve while the EIR’s defects are being corrected. Here, the 
court ruled that the EIR’s deficient air quality analysis was not severable because the County relied on 
that analysis in adopting the statement of overriding considerations that supported project approval.  

Importantly, the court also concluded that even with complete decertification of the EIR, the project 
proponent would not be forced to relitigate the adequacy of other parts of the EIR once the air quality 
analysis was corrected and the EIR recertified.  Principles of res judicata and collateral estoppel, and 
the requirement for exhaustion of administrative remedies, would bar such challenges. 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/08/Golden-Door-Properties-v.-Superior-Court-San-Diego.pdf
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Justiciability:  Completion of Construction Can Moot CEQA Challenge.  

PARKFORD OWNERS FOR A BETTER COMMUNITY V. COUNTY OF PLACER 
54 Cal.App.5th 714 (2020)  

The court of appeal held that legal challenges to permits for expansion of a commercial self-storage 
facility based on claimed violations of CEQA and the Planning and Zoning Law were moot.  The 
petitioner did not request that the trial court enjoin construction until the project was nearing completion 
and the trial court declined to grant the petitioner’s application.  The court of appeal noted that the 
developer did not violate any court orders by starting construction and there was no indication it had 
attempted to evade the requirements of CEQA or other laws by proceeding with the project. Because 
construction of the project had been completed by the time judgment was entered in the trial court, the 
court of appeal held the case was moot, and dismissed the petitioner’s appeal.  

Limitation of Actions:  Agency Misrepresentations Can Bar It From Relying on Statute of 
Limitations  

CITIZENS FOR A RESPONSIBLE CALTRANS DECISION V. CALIFORNIA DEPARTMENT OF 
TRANSPORTATION 
46 Cal.App.5th 1103 (2020) 

The court held an agency could be barred from relying on the 35-day CEQA statute of limitations based 
on the filing of a notice of exemption where the petitioners alleged the agency had led the public to 
expect it would instead circulate a final EIR for review and comment and file a notice of determination 
after approving the project.   

Caltrans prepared a draft and final EIR for an interchange project which indicated the project was 
exempt from CEQA, but also stated that Caltrans would decide whether to approve the project after the 
final EIR was circulated, and would adopt findings and file a notice of determination if it approved the 
project. A few weeks after the final EIR was released, Caltrans approved the project and filed a notice 
of exemption.  The petitioner asserted that Caltrans should not be allowed to rely on the notice of 
exemption to trigger the statute of limitations because it had misled the public into believing it planned 
to approve the project only after it certified the EIR, and that it would then file a notice of determination. 

The court held that the petitioner’s allegations that it was misled by CalTrans’ representations, if shown 
to be true, would bar Caltrans from relying on the notice of exemption. The petitioner alleged that it was 
unaware of Caltrans’s position that it would approve the project and file a notice of exemption; that it 
relied on Caltrans’s representation that it would circulate the final EIR before approving the project and 
would file a notice of determination; that CalTrans made no effort to inform the public it would file a 
notice of exemption; and that petitioner relied on Caltrans’s conduct to its injury. The court held that 
these allegations, if proven to be true, would bar CalTrans from raising the statute of limitations as a bar 
to the lawsuit based on principles of equitable estoppel.  
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Limitation of Actions:  Statute of Limitations Bars Untimely Action Even Though It Challenges 
The Agency’s Authority to Approve The Project.  

COALITION FOR AN EQUITABLE WESTLAKE/MACARTHUR PARK V. CITY OF LOS 
ANGELES 
47 Cal.App.5th 368 (2020) 

The court of appeal held that CEQA claims filed more than 30 days after the City filed a facially valid 
notice of determination were barred by the statute of limitations even if the petition alleged that 
decision-making body which approved the project had lacked the authority to do so.  

The petitioner challenged the City’s approval of a mitigated negative declaration for a large mixed-use 
project claiming it did not adequately disclose, analyze, and mitigate the project’s impacts and that an 
EIR was required. The court of appeal held that the petitioner’s challenge was barred because the case 
was filed almost a full year after the notice of determination was filed.  

The court found that the notice of determination included all the information required by law and was 
not defective on its face.  It also rejected the petitioner’s argument that the body which acted on the 
project approvals and certified the negative declaration was not authorized to do so by the municipal 
code and that the procedures the city followed to comply with CEQA and approve the project were 
improper.  The court concluded that claims that the agency’s decision-making process was defective 
challenged the agency’s action on the merits, and were therefore subject to the limitations period that 
was triggered by the filing of the notice of determination.  

Attorneys’ Fees:  Successful Party Must Prove Litigation Enforced Important Right And 
Conferred Significant Public Benefits to Obtain Fee Award. 

CANYON CREST CONSERVANCY V. COUNTY OF LOS ANGELES 
46 Cal.App.5th 398 (2020) 

To obtain a court award of attorneys’ fees under the private attorney general statute, Code of Civil 
Procedure section 1021.5, a successful party must show the litigation resulted in the enforcement of an 
important right affecting the public interest and that it conferred a significant benefit on the public or a 
large class of persons.  

The petitioner, a group of neighbors, challenged a negative declaration and permit approvals for a 
1,500 square foot single-family home.  At the petitioner’s request, shortly after the case was filed, the 
trial court issued a stay of the permits.  The property owner responded by requesting that the County 
vacate the permit approvals, which the County did, and the petitioner then dismissed the case. The 
petitioner then sought an attorney fee award arguing that it succeeded in preventing the house from 
being built and had vindicated an important public right by enforcing compliance with CEQA.  

The court of appeal rejected the petitioner’s argument that bringing a “viable CEQA claim” was 
sufficient to show that an important right had been enforced, noting that the right must have actually 
been enforced through the litigation.  It also rejected the petitioner’s assertion that the court-ordered 
stay benefitted the general public. The stay order did not involve a ruling on the merits, the court 
reasoned, and there was no evidence that the lawsuit would cause the County to reconsider its CEQA 
review for the project, or change its conclusions relating to CEQA compliance in this or any other case.  

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/04/Coalition-for-an-Equitable-Westlake-Macarthur-Park-v.-City-of-Los-Angeles.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/04/Coalition-for-an-Equitable-Westlake-Macarthur-Park-v.-City-of-Los-Angeles.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/03/Canyon-Crest-Conservancy-v.-County-of-Los-Angeles.pdf
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Finally, the court concluded that given the limited nature of the project, the petitioner had not shown 
that stopping it conferred a benefit on the general public or a large class of persons. 
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CEQA Case Summaries (Long Form)  

A. Exemptions From CEQA 
Ministerial Determinations: County Improperly Classified All Well Permits as Ministerial  

PROTECTING OUR WATER AND ENVIRONMENTAL RESOURCES V. COUNTY OF 
STANISLAUS 
10 Cal. 5th 479 (2020) 

Where a county ordinance allowed for exercise of discretion in some circumstances regarding issuance 
of well construction permits, such permits could not categorically be classified as ministerial and hence 
exempt from CEQA review. Protecting Our Water and Environmental Resources v. County of 
Stanislaus, 10 Cal. 5th 479 (2020). 

Stanislaus County adopted an ordinance that categorically classified the issuance of all well 
construction permits as ministerial projects under CEQA unless the county health officer granted a 
variance. The plaintiffs filed an action alleging that the County had been improperly approving well 
construction permits without performing CEQA review. The plaintiffs asserted that such permit issuance 
decisions were discretionary projects because the County could either deny the permit or require 
project modifications to address environmental concerns as a condition of permit approval. 

Under CEQA, purely ministerial projects are exempt from environmental review. Ministerial projects are 
those in which the agency determines whether fixed standards in applicable statutes, ordinances, or 
other regulations have been satisfied. These determinations must involve little to no personal judgment 
by the public official as to the wisdom or manner of carrying out the project. Agencies may classify 
ministerial projects on either a categorical or individual basis. The CEQA guidelines provide, however, 
that an agency may categorically classify approvals as ministerial only when the authority to issue them 
is solely ministerial. Where a project involves an approval that contains elements of both a ministerial 
action and a discretionary action, the project must be deemed discretionary. 

The California Supreme Court determined that while many of the County’s well permitting decisions 
were ministerial, the ordinance authorizing the issuance of these permits made at least some of the 
County’s decisions on such permits discretionary. The court found that a standard under the ordinance 
regarding the permissible distance between a well and a potential contamination source plainly 
authorized the County to exercise judgment or deliberation when deciding to approve or disapprove the 
permit. Although the standard set out distances generally considered adequate, it made clear that 
individualized judgment could be required, stating that an “adequate horizontal distance” may depend 
on many variables, that no set separation distance is adequate and reasonable for all conditions, and 
that local conditions may require greater separation distances. 

The court interpreted these minimum distances to be a starting point, beyond which the ordinance 
conferred “significant discretion on the county health officer to deviate from the general standards, 
allowing either relaxed or heightened requirements depending on the circumstances.” The permit 
approval process thus allowed the County to shape a well construction project in response to concerns 
that could be identified through environmental review. Because the permitting process, at least in some 

https://www.californialandusedevelopmentlaw.com/2020/09/17/countys-blanket-classification-of-all-well-permits-as-ministerial-under-ceqa-was-improper/
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cases, required exercise of independent judgment, well permits could not be categorically classified as 
ministerial, and the blanket classification of all such permits as ministerial under CEQA was unlawful. 

B. Negative Declarations  
Mitigated Negative Declarations: Deferred and Ineffective Measures Rejected  

SAVE THE AGOURA CORNELL KNOLL ET AL. V. CITY OF AGOURA HILLS ET AL. 
46 Cal. App. 5th 665 (2020) 

The Second District Court of Appeal held that a project’s potentially significant environmental impacts 
required preparation of an EIR rather than the mitigated negative declaration adopted by the City. Save 
the Agoura Cornell Knoll et al. v. City of Agoura Hills et al., 46 Cal. App. 5th 665 (2020). 

The project consisted of 35 residential apartment units plus retail, restaurant, and office space on an 
8.2-acre site located in Agoura Hills. The City approved a Mitigated Negative Declaration for the 
project, finding no substantial evidence of a significant effect on the environment because the project 
incorporated mitigation measures it believed would reduce potential impacts to a less-than-significant 
level. 

1. Impacts on Cultural Resources 

The court of appeal determined the MND’s mitigation measures were insufficient to avoid or reduce 
potential impacts to archaeological and tribal cultural resources to a less-than-significant level. The 
proposed measures, it found, lacked an analysis of whether the resources within the proposed 
construction site could be avoided. Nor did the measures specify performance criteria for evaluating the 
feasibility of avoidance as an alternative to excavation. Further, substantial evidence provided by an 
expert in Native American archaeology and history demonstrated that the project could likely cause 
significant permanent damage to the site and the proposed data recovery program was inadequate to 
mitigate that damage. 

2. Impacts on Sensitive Plant Species 

The project site contained three special-status plant species that would be significantly impacted by 
project grading, landscaping, and fuel modification activities. The court found that, even with the 
proposed mitigation measures, the project could still have a significant impact on these sensitive plant 
species. It concluded that the mitigation measures improperly deferred formulation of certain mitigation 
efforts, failed to describe specific performance criteria to ensure that mitigation would be effective, 
relied on outdated botanical surveys of the area, and did not provide feasible alternatives if proposed 
salvage and replanting efforts failed. 

3. Impacts on Native Oak Trees 

The court determined that there was substantial evidence in the record that the MND did not 
adequately analyze the significant impacts that the project might have on the site’s oak trees and did 
not effectively mitigate those potential impacts. The mitigation measures were deemed inadequate 
because they did not address the risk that mass grading might disrupt the subsurface water flow at the 
project site and cause a water deficit to the site’s oak trees. The measures also failed to address the 
long-term survival of the retained or replacement oak trees whose natural source of water would be 
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reduced by mass grading and did not include any provisions for mitigating the water loss. Additionally, it 
could not be presumed that the offsite planting of oak trees through an in-lieu fee payment was a 
feasible alternative to onsite replacement of oak trees in their native habitat because there was 
substantial evidence that previous attempts at this type of restoration had failed. 

4. Impacts on Aesthetic Resources 

The site also contained an aesthetically distinct knoll covered with oak trees that would likely need to be 
removed for the development. The court rejected the argument that the petitioner had failed to exhaust 
administrative remedies as to their aesthetic resource claims, finding that several individuals and 
groups raised issues about the project’s aesthetic impacts during the public comment period, which 
was sufficient to preserve the claims. Additionally, the City was fairly apprised by experts of the 
concerns about water loss to these oak trees from mass grading and the concern that the MND’s in-lieu 
fee measure would not effectively mitigate the project’s impacts to the oak trees. As with the other 
onsite oak trees, the court found substantial evidence that the potential subsurface water deficit would 
jeopardize the oak trees on the knoll and payment of the in-lieu fee could not reduce the adverse 
impacts on this aesthetic resource. 

5. Attorneys’ Fees 

Appellants argued that the trial court erred in awarding attorneys’ fees because the petitioner failed to 
provide adequate notice of its claims to the Attorney General within 10 days of filing a pleading as 
required by law. The court found that although the petitioner did not serve the Attorney General with the 
first amended petition, they properly served notice of their original petition, which did not materially 
differ from the amended pleading, thereby giving the Attorney General ample opportunity to intervene. 
The court also noted that a petitioner’s failure to comply with this notice requirement “was not an 
absolute bar” to a fee award. The court also ruled that the real party in interest should be responsible 
for half the fee award because it actively participated in the defense of the litigation. 

C. Environmental Impact Reports 
Mitigation Measures: Standards for Use of GHG Offset Credits Found Inadequate 

GOLDEN DOOR PROPERTIES, LLC V. COUNTY OF SAN DIEGO 
50 Cal. App. 5th 467 (2020) 

While a number of court decisions have considered how CEQA lead agencies should assess the 
significance of a project’s greenhouse gas emissions, few have examined mitigation measures for 
those impacts. In Golden Door Properties, LLC v. County of San Diego, 50 Cal. App. 5th 467 (2020), 
the Fourth District Court of Appeal issued the first published decision on the use of purchased offset 
credits to mitigate GHG emissions. The court concluded the mitigation measure was inadequate 
because it did not ensure that offset credits would result in emissions reductions that would be genuine, 
quantifiable, additional and verifiable. It also faulted the measure because it gave the county planning 
director authority to approve a project’s use of particular offset credits without providing clear, objective 
standards to guide those determinations. 
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Background 

The Golden Door case arose from San Diego County’s approval of a climate action plan along with 
guidelines for determining the significance of greenhouse gas impacts. The key issue in the case was 
whether a GHG mitigation measure in the SEIR for the climate action plan complied with CEQA. That 
measure, GHG-1, was designed to mitigate the GHG impacts of pending projects requiring general plan 
amendments that had not been included in the climate action plan’s emissions inventory. GHG-1 
required that those projects mitigate GHG impacts through onsite design features and, if those onsite 
reductions were not sufficient to provide full mitigation, they could use offsite mitigation, including 
purchasing GHG offset credits. The measure allowed identification of the specific offset credits to be 
used for a project to be deferred until after the project was approved and gave the county planning 
director discretion to determine the acceptability of the proposed offset credit program. 

Mitigation Measure GHG-1 Found Legally Inadequate 

The CEQA Guidelines allow the details of a mitigation measure to be fleshed out after a project is 
approved when it is impractical or infeasible to specify the details during the environmental review 
process if the agency adopts specific performance standards for mitigation and also identifies the types 
of actions that can feasibly achieve that standard. The question for the court was whether the standards 
in GHG-1 were sufficient to ensure that offset credits approved by the County would be effective. 

The County asserted that GHG-1 provides for effective mitigation because it mirrors California’s AB 32 
compliant cap and trade program, which is designed to ensure that offset credits are real, additional, 
quantifiable, permanent, verifiable, and enforceable. The court found, however, that GHG-1 was 
significantly different from the AB 32 compliant cap and trade program in several critical respects. First, 
GHG-1 required that offset credits be purchased from California Air Resources Board-approved offset 
project registries, but it did not require that offset projects use CARB-approved protocols that ensure 
offset credits accurately and reliably represent actual emissions reductions. 

The court also concluded that offsets generated outside California, which might qualify as mitigation 
under GHG-1, might not be genuine, verifiable, and enforceable. Equally important, the court found that 
GHG-1 did not incorporate the requirement that offsets used to satisfy cap and trade requirements be 
additional to any greenhouse gas emission reduction that would otherwise be required by law. 

Finally, the court ruled that GHG-1 was deficient because it did not specify an objective performance 
standard, but rather left it to the planning director’s unhampered discretion to determine whether 
particular offsets would be sufficient to achieve the measure’s mitigation goals—no net increase in 
emissions in comparison with projections for the general plan update, or net zero GHG emissions. 

The Court’s Discussion of Adequate GHG Mitigation Measures 

It is notable that, while not central to its decision, the court indicated support for one of the Climate 
Action Plan’s measures under which the County may make “direct investments in local projects to offset 
carbon emissions.” A direct investment project is created when the County takes a specific action that 
reduces, avoids, or sequesters GHG emissions, such as weatherization and tree planting projects.  
Direct investment projects must (1) comply with protocols approved by the California Air Resources 
Board, the California Air Pollution Control Officers Association, or the San Diego County Air Pollution 
Control District that received public review prior to adoption and (2) yield GHG reductions that are 
additional to reductions that would not otherwise occur. In addition, an independent, qualified third-party 
must verify the GHG reduction achieved. 
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Similarly, the court appeared to endorse the approach taken by the Newhall Ranch Resource 
Management and Development Plan, approved by the Department of Fish and Wildlife. That plan listed 
specific GHG reduction measures that must be implemented within the project itself, identified 
prototypical offsite direct reduction and sequestration activities the developer would implement, and 
required that any reduction or elimination of emissions be additional. While the Newhall Plan also 
allowed some use of purchased offset credits, the plan required at least 68 percent of the reductions be 
achieved in California and at least 80 percent be achieved in the United States. The plan further 
required that if the lead agency determined offsets to be noncompliant with performance standards, 
permitting for the project would be suspended until the standards are met. 

The contrast between the measure that the court rejected and the measures that the court cited with 
approval may provide useful guidance to practitioners and project proponents exploring ways to reduce 
GHG emissions in a manner that will pass legal muster. 

Impact Analysis and Mitigation Measures: Noise Analysis and Mitigation for Impacts of Oil and 
Gas Drilling Ordinance Held Inadequate 

KING AND GARDINER FARMS, LLC V. COUNTY OF KERN 
45 Cal. App. 5th 814 (2020) 

The Fifth District Court of Appeal found multiple defects in a Kern County EIR for a proposed ordinance 
streamlining the permitting process for new oil and gas wells. King and Gardiner Farms, LLC v. County 
of Kern, 45 Cal. App. 5th 814 (2020). 

The published portions of the court’s 150-page opinion held the EIR: (1) impermissibly deferred 
formulation and implementation of mitigation measures addressing significant impacts to water supplies 
and did not adequately discuss the effectiveness of those measures; (2) failed to properly mitigate 
farmland conversation impacts due to inappropriate reliance on agricultural conversation easements as 
offsetting mitigation; and (3) improperly applied a single threshold for determining the significance of the 
project’s noise impacts. 

The Ordinance 

Kern County approved an ordinance to streamline the permitting process for new oil and gas wells 
under which all such activities would require a permit involving, at minimum, a ministerial conformity 
review. This ministerial permit review process incorporated mitigation measures identified in the EIR 
certified by the County, which estimated that 2,697 new producing oil and gas wells would be drilled 
annually from 2013 through 2040, and 2,221 old wells would be capped and abandoned each year. 

Water Supply Impacts 

The appellate court concluded that mitigation measures to address water supply impacts—including 
requiring oil industry users to work together to develop and implement a plan to reduce water use—
inappropriately deferred formulation of the measures or delayed their implementation. The EIR did not 
commit the County itself to the measures, improperly relying on unidentified third parties who might or 
might not implement them at some unknown point in the future.  

The County’s adoption of a statement of overriding considerations finding adverse water supply impacts 
to be significant and irreversible did not save the EIR because the County had an independent duty to 
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(1) describe mitigation measures that were currently feasible and (2) identify and explain the 
uncertainty in the effectiveness of those measures. 

Conversion of Agricultural Land 

The court held the County lacked evidence for its conclusion that specified mitigation measures would 
cause the ordinance to a have less-than-significant impact on conversion of land from agricultural uses. 
The EIR’s reliance on acquisition of agricultural conversation easements was improper because such 
easements did not create any new agricultural land to replace the land converted and did not otherwise 
offset the impact. 

The court likewise concluded that requiring purchase of credits for conservation of agricultural lands 
from an established agricultural farmland mitigation bank or equivalent farmland preservation program 
was inadequate as mitigation because there was insufficient evidence in the record that such farmland 
mitigation banks or preservation programs actually existed. The EIR also improperly failed to consider 
other feasible mitigation measures, including clustering of wells, to reduce the project’s conversion of 
agricultural land. 

Significance Threshold for Noise Impacts 

The County determined the significance of the project’s noise impacts based solely on whether the 
estimated ambient noise level with the project would exceed the 65 decibels threshold set forth in the 
County’s general plan. While recognizing the deference afforded a lead agency in establishing 
thresholds of significance, the court held the County failed to document how the single quantitative 
method—which did not consider the magnitude of the increase in noise—adequately described how 
changes in noise levels would affect people. 

Project Description: An EIR Is Not Required to Assess Impacts That Might Occur If a Planned 
Component of the Project Is Not Constructed  

ENVIRONMENTAL COUNCIL OF SACRAMENTO V. COUNTY OF SACRAMENTO 
45 Cal. App. 5th 1020 (2020) 

The court of appeal found the EIR for a master planned community sufficient because it adequately 
described and analyzed impacts of the proposed project, which included a university, and was not 
required to consider the speculative possibility that the university would never be built. Environmental 
Council of Sacramento v. County of Sacramento, 45 Cal. App. 5th 1020 (2020). 

The proposed project consisted of a master planned community, including residential, office, retail, and 
a 224-acre university campus. At the time the EIR was prepared, no specific university had been 
identified for the site. The EIR explained that, due to the long-term nature of the project, the timing of 
buildout of the university could not be predicted. The plaintiffs challenged the project on numerous 
grounds under CEQA. 

Adequacy of Project Description and Impacts Analysis 

The plaintiffs claimed the project description was inadequate because it did not address the possibility 
that the proposed university would never be built, and hence that the EIR’s environmental analysis was 
“based upon a falsehood and speculation.” The appellate court found that the difficulties in attracting a 
major educational institution had been taken into account by the Board of Supervisors, which imposed 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/06/Environmental-Council-of-Sacramento-v.-County-of-Sacramento.pdf
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obligations on both the developer and the County designed to advance that goal. These included 
requiring the developer to report annually on its progress and to deposit payments (capped at $6 
million) in an escrow account if the university land had not been transferred to a university by the time 
specific numbers of residential units had been built. The project also included numerous incentives 
designed to attract a university, including approximately $87 million in financial commitments. 

The court determined that the plaintiffs had failed to identify credible and substantial evidence in the 
record that the proposed university was an illusory element of the project. As a result, the EIR was not 
required to address the speculative possibility that a university would not be built. For the same reason 
the court also rejected the plaintiffs’ claim that the EIR misrepresented the significance of the project’s 
environmental impacts to air quality, climate change, and traffic based on the assumption that the 
university would be built. 

Failure to Adopt Feasible Mitigation Measures 

The plaintiffs also asserted that the County was required to consider, as a feasible mitigation measure, 
tying the phasing of project construction to development of the university in order to reduce 
environmental impacts. The Board of Supervisors, in its findings and statement of overriding 
considerations, had determined that these and other suggested mitigation measures were infeasible, in 
part because such measures would inhibit attainment of economic, social, and other project benefits. 
The court concluded that plaintiffs had failed to provide any evidence in the record to demonstrate that 
such tied phasing was feasible, noting that it was not the court’s duty to independently review the 
administrative record to find facts that might support the plaintiffs’ claim. 

D. Responsible Agency Review 
Responsible Agency Imposes Mitigation Measures Not Considered in Lead Agency’s EIR 

SANTA CLARA VALLEY WATER DISTRICT V. SAN FRANCISCO BAY REGIONAL WATER 
QUALITY CONTROL BOARD 
59 Cal.App.5th 199 (2020) 

A court has ruled that CEQA does not constrain an agency’s authority to enforce the laws it 
administers, including those authorizing imposition of mitigation requirements. The court held that, after 
an EIR for a project has been certified, a regional water quality control board, acting as a responsible 
agency, can impose mitigation on the project through waste discharge requirements issued under the 
Porter-Cologne Water Quality Control Act, even though those measures were not described in the lead 
agency’s EIR. The court’s decision raises significant questions about the limits on a responsible 
agency’s ability to depart from CEQA’s requirements when deciding whether and how to approve a 
project. 

The Santa Clara Valley Water District brought this case to challenge the San Francisco Bay Regional 
Water Quality Control Board’s WDRs for a flood control project on Upper Berryessa Creek near Milpitas 
and San Jose. The Army Corps of Engineers was responsible for the design and construction of the 
flood control project, while the District was the project sponsor. In January 2016, the District certified a 
final EIR, which found that impacts on water resources would be less-than-significant with mitigation. 
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Pursuant to section 401 of the Clean Water Act, the Corps applied to the Regional Board for a 
certification that the project would not violate state water quality laws. Facing political pressure to issue 
the section 401 certification quickly (because the project was needed to protect a soon-to-open BART 
station and was at risk of losing federal funding if the certification was delayed), the Regional Board 
agreed to issue the certification in March 2016. The certification stated that the Regional Board, as a 
responsible agency under CEQA, found that water quality impacts during construction would be 
reduced to less-than-significant levels with the mitigation measures described in the final EIR. The 
Regional Board’s certification also stated that the EIR lacked the detail necessary to assess the long-
term water quality impacts relating to the project’s design, operation, and maintenance and that it would 
later issue WDRs to compensate for those impacts. 

In April 2017, the Regional Board issued a WDR order requiring additional mitigation to compensate for 
the project’s water quality impacts. The WDR order required enhancing 15,000 linear feet or 15 acres of 
waters of the state, which could be satisfied by one of the District’s other planned projects. The 
Regional Board purported to comply with CEQA by making findings in the WDR order that it had 
considered the District’s EIR and determined that, with the addition of the WDR order’s mitigation 
requirements, the project’s impacts would be less than significant. 

Waste Discharge Requirements 

The court rejected the District’s claim that the Regional Board lacked authority to issue WDRs under 
the Porter-Cologne Act because the project would not cause a discharge of waste. The District argued 
that substances must be useless, unneeded, or discarded to constitute waste for purposes of the 
Porter-Cologne Act, and that the project’s sedimentation effects did not meet this test. The court ruled 
that even if the District’s interpretation of the law were correct, the project would result in a discharge of 
waste: The project’s widening of the creek bed would slow the flow of water and lead to increased 
sedimentation in the creek; this additional sediment would not be useful or necessary and would require 
periodic removal. 

CEQA 

The District also argued that the Regional Board’s failure to impose mitigation through the CEQA 
process barred it from later imposing mitigation through WDRs issued under the Porter-Cologne Act. 
The District claimed that if the Regional Board disagreed with the mitigation findings in the EIR, it 
should have availed itself of the remedies available to a responsible agency that believes an EIR is not 
adequate, as set forth in CEQA Guidelines section 15096(e): filing a lawsuit within 30 days, preparing a 
subsequent EIR if permissible, or assuming the lead agency role. According to the District, the Regional 
Board waived any objections to the adequacy of mitigation described in the EIR by failing to take any of 
these actions. 

The court ruled, however, that the Regional Board had independent authority to impose mitigation 
through WDRs pursuant to the Porter-Cologne Act, citing Public Resources Code section 21174, which 
provides that CEQA does not limit an agency’s power to administer or enforce any other law. This, the 
court held, means that CEQA’s requirements cannot prevent the Regional Board from exercising its 
independent authority under the Porter-Cologne Act to require mitigation to protect water quality. 

This ruling rests on a shaky foundation. CEQA requires that a responsible agency rely on the EIR or 
negative declaration prepared by the lead agency rather than preparing its own environmental 
document. Consistent with this rule, the Regional Board was required to submit comments to the 
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District when the District was preparing the EIR to ensure that any water quality impacts of the project, 
and mitigation for any such impacts, would be examined in the District’s EIR before it was certified. 
Here, the Regional Board failed to do so. Instead, over a year after the EIR was certified, the Regional 
Board adopted new mitigation without evaluating it under CEQA. 

While it is true that CEQA does not limit or restrict a regional water board’s authority under the Porter-
Cologne Act, it is equally true that the Porter-Cologne Act does not override a regional water board’s 
mandatory duty to comply with CEQA when approving a project. Here, nothing in CEQA prevented the 
Regional Board from exercising its authority to impose the mitigation measures it ultimately insisted 
were necessary, and nothing in the Porter-Cologne Act prevented the Regional Board from complying 
with CEQA before doing so. 

E. Supplemental Environmental Review 
Subsequent Approvals: CEQA Applies to Discretionary Decision to Increase Enrollment at a 
Public University 

SAVE BERKELEY’S NEIGHBORHOODS V. REGENTS OF THE UNIVERSITY OF 
CALIFORNIA 
51 Cal. App. 5th 226 (2020) 

In Save Berkeley’s Neighborhoods v. Regents of the University of California, 51 Cal. App. 5th 226 
(2020), the court of appeal rejected the University of California’s argument that it need not have 
prepared a Subsequent or Supplemental EIR to analyze the effects of its discretionary decisions to 
increase enrollment on the Berkeley campus. The University had prepared a Program EIR for its UC 
Berkeley Long Range Development Plan in 2005. The petitioners alleged that the LRDP EIR stated 
enrollment would increase by 1,650 students over the life of the plan. They also claimed that, beginning 
in 2007, the University made periodic decisions to increase enrollment such that, by 2018, enrollment 
had increased by 8,300 students. 

The petitioners argued that the University’s decisions to increase enrollment constituted changes to the 
previously approved project and that the University had violated CEQA each time it decided to increase 
enrollment in the absence of a Supplemental or Subsequent EIR. They also claimed they did not know 
about the University’s decisions to increase enrollment until 2017 and argued that their complaint was 
therefore timely. The University sought dismissal of the lawsuit on the ground that the claims did not 
show a legal violation of CEQA, even if the allegations were true. 

The court of appeal first recognized the general rule that CEQA comes into play whenever a public 
agency makes a discretionary decision to change a project in a way that could have a physical effect on 
the environment. Because changes in enrollment have the potential to result in physical environmental 
effects, this general rule would dictate that decisions by a public university to modify an approved 
development plan by increasing enrollment beyond the levels specified in the project description is a 
change that is subject to CEQA. 

The court then rejected the University’s argument that a specific section of CEQA (section 21080.09) 
exempts the University from CEQA compliance when it makes enrollment decisions that are not tied to 
a long-range development plan. Section 21080.09 requires that the EIR for each public university 
campus’s long-range development plan consider environmental effects relating to changes in 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/07/Save-Berkeleys-Neighborhoods-v.-Regents-of-the-University-of-California.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/07/Save-Berkeleys-Neighborhoods-v.-Regents-of-the-University-of-California.pdf
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enrollment. The court held that these provisions did not exclude consideration of such effects when 
enrollment decisions are made outside the context of a development plan. 

Had the University’s enrollment decisions been within the range previously evaluated in the LRDP EIR, 
the University could have relied on its Program EIR as its means of CEQA compliance. However, the 
court agreed with the petitioners that an increase in enrollment above the amount described and 
analyzed in the LRDP EIR would constitute a project change. Under CEQA Guidelines section 15162, 
an agency must undertake CEQA review whenever a project change would result in a new or 
substantially more severe environmental impact. Because the petitioners had alleged that new or more 
severe environmental impacts would result from the enrollment decisions, the court found adequate 
grounds to proceed to the next stage of litigation. 

The court of appeal also held that the petitioners had adequately pled facts indicating that the suit was 
timely. When, as in this case, a public agency does not issue a Notice of Exemption or Notice of 
Determination, the time period for filing a CEQA suit is 180 days from the date that a challenger knew 
or reasonably should have known about the agency’s decision. The court ruled that whether the 
petitioners had the requisite knowledge of the University’s decision was a factual question to be 
decided during the litigation. 

Project Implementation: An Agency May Take Steps to Carry Out an Approved Project Without 
Undertaking Further CEQA Review 

WILLOW GLEN TRESTLE CONSERVANCY V. CITY OF SAN JOSE 
49 Cal. App. 5th 127 (2020) 

After a public agency approves a project, the agency’s actions to implement the project—in this case, 
applying for and accepting a streambed alteration agreement from the California Department of Fish 
and Wildlife—are not subsequent discretionary approvals that require supplemental environmental 
review under CEQA. Willow Glen Trestle Conservancy v. City of San Jose, 49 Cal. App. 5th 127 (2020) 

The project in this case involved the City of San Jose’s replacement of a wooden railroad bridge with a 
new steel truss pedestrian bridge that would connect with a local trail system. The City adopted a 
mitigated negative declaration and approved the project in 2014. (The MND was challenged in a prior 
lawsuit and, as we previously reported, in 2016 the court of appeal upheld the MND and the City’s 
determination that the railroad bridge was not a historical resource.) 

After approving the project, the City applied for and received a streambed alteration agreement from 
CDFW. The original SAA for the project expired at the end of 2017 before the project was completed. 
The City then applied for a new SAA and, following some negotiations over measures with CDFW, 
accepted and signed a new SAA in 2018. By that time, the railroad bridge had been added to the 
California Register of Historical Resources. 

The petitioner sued the City, arguing that the City’s application for and acceptance of a new SAA were 
discretionary approvals that required supplemental environmental review under CEQA. (Under Public 
Resources Code section 21166 and CEQA Guidelines section 15162, supplemental environmental 
review following project approval is required only in connection with a subsequent discretionary 
approval for the project.) 

The court held that the City’s application for and acceptance of the new SAA were not discretionary 
approvals but, rather, were simply steps in implementing the project that it had already approved in 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/06/Willow-Glen-Trestle-Conservancy-v.-City-of-San-Jose.pdf
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2014. Because the City’s actions with respect to the new SAA in 2018 were not discretionary approvals, 
no supplemental environmental review was required. 

The court explained that the petitioner’s position was inconsistent with the language and purposes of 
Public Resources Code section 21166 and CEQA Guidelines section 15162, which were intended to 
promote finality and efficiency by limiting the circumstances under which environmental review is 
required following project approval: “If every action [in connection with a project] had to be considered 
an ‘approval,’ each and every step that the City took toward implementing an approved project would 
necessarily constitute another ‘approval on’ the project, thereby endlessly reopening the City’s long-
final consideration of the project’s environmental impacts.” 

The court also noted that CDFW’s approval of the SAA in 2018 was a discretionary approval, but the 
petitioner had not challenged that decision in the lawsuit. 

Use of a Prior EIR: CEQA Review for a Change to a Project Cannot Be Based on the EIR for a 
Different Project 

MARTIS CAMP COMMUNITY ASSOCIATION V. COUNTY OF PLACER 
53 Cal. App. 5th 569 (2020) 

The Third Appellate District determined that Placer County met relevant statutory requirements when it 
partially abandoned public easement rights in a road originally intended to be used only for emergency 
access and public transit vehicles that residents of the area had been using as an unauthorized short 
cut between two neighboring residential subdivisions. Martis Camp Community Association v. County 
of Placer, 53 Cal. App. 5th 569 (2020). 

Background 

The road at the center of the dispute connects Martis Camp, a private gated community adjacent to the 
Northstar ski resort development, and the Retreat at Northstar, a residential development next to Martis 
Camp located within the Northstar resort itself. 

In 2003, Placer County adopted the Martis Valley Community Plan, which provided that a road 
connecting Martis Camp and the Retreat would be restricted to public transit and emergency access 
only. The EIRs for the Martis Camp and Retreat developments, approved two years later, also 
envisioned that the road would be restricted to these uses. Despite these restrictions, several years 
after the road was constructed, Martis Camp residents began using it as a short cut through the Retreat 
community to the Village at Northstar. 

By 2014, from 100 to 250 private vehicles were using the road on a daily basis, and it was estimated 
that once Martis Camp was built out, traffic could triple. After various efforts to stop the unauthorized 
use of the road failed, Retreat property owners requested that the County abandon public road 
easement rights in the road. Following a series of public hearings, the Board of Supervisors approved a 
partial abandonment, thereby restricting use of the road to Retreat property owners and emergency and 
public transit vehicles only, consistent with the uses described and analyzed in the Community Plan 
and the EIRs for the two developments. 

The Martis Camp homeowners’ association and some individual property owners (the “Martis Camp 
homeowners”) filed suit to challenge the County’s action, claiming it violated the statutory requirements 
for abandonment of a public road, that it impaired their abutter’s rights to access the road giving rise to 
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an inverse condemnation claim, and that the Board had violated both the Brown Act and CEQA when it 
approved the abandonment. The trial court ruled for the County on each of these claims and the Martis 
Camp homeowners appealed. 

The Court of Appeal’s Decision 

Abandonment of a Public Road. The court of appeal rejected the Martis Camp homeowners’ claim 
that the County’s decision violated the statutory requirements for the abandonment of a public road, 
explaining that under the Streets and Highways Code, a county is authorized to vacate all or part of a 
street, highway, or public service easement where it makes two findings; first, that the road is 
unnecessary for present or prospective public use; and second, that the abandonment is in the public 
interest. 

On the first question, the court found that, regardless of the fact that the road was used extensively as a 
convenient (albeit unauthorized) short cut, the Board properly found the road was not necessary for 
public use based on evidence that the road was never intended to be part of the public transportation 
network for the area and that the road was neither designed nor approved to accommodate or support 
such use. The court also rejected the homeowners’ assertion that the County’s reservation of public 
transit, emergency, and utility easements, along with a private access easement for Retreat property 
owners, demonstrated the road was “necessary” for public use. Observing that the abandonment 
statutes specifically authorize the abandonment of “all or part of” any street, the court concluded the 
County’s decision to relinquish the public’s right to use the road for general vehicular traffic, while at the 
same time reserving the public’s right to use the road for public transit and emergency access purposes 
along with the access rights of Retreat property owners, was reasonable and consistent with the 
statutes. 

As to the second question, the court explained that the Board made specific evidence-based findings 
showing how partial abandonment would serve the public interest, including that it would (1) ensure that 
the existing road network matched what was analyzed and presented in planning documents, (2) 
ensure that the road was used in accordance with the standards to which it was designed, (3) relieve 
the County of the burden of road and drainage maintenance, (4) improve traffic circulation in the area, 
and (5) protect the County’s investments in, and the integrity of, the area traffic management system. 

Inverse Condemnation Claim. The Martis Camp homeowners claimed that by approving the 
abandonment, the County impaired their abutter’s rights to access the road, thereby reducing the 
market value of their properties and resulting in a compensable inverse condemnation claim. While the 
homeowners conceded that none of the Martis Camp homesites actually abut the road, they argued 
they nonetheless had abutter’s rights because they had been granted a non-exclusive easement for 
ingress and egress over all of the subdivision’s streets. The court disagreed, holding that nonabutting 
owners do not have a right to damages merely because access to a conveniently located road is 
denied, and the court further noted that the road abandonment neither deprived homeowners of their 
easement over the Martis Camp subdivision streets nor did it render their homesites inaccessible. 

Brown Act Compliance. The court also rejected the Martis Camp homeowners’ claim that, by 
overruling prior enforcement decisions made by the County’s community development resource agency 
director (who concluded Martis Camp residents had the right to use the road), the Board changed the 
conditions of approval for the Martis Camp project, and this change constituted a “distinct item of 
business” requiring public notice under the Brown Act, which the County had failed to provide. The 
court concluded, however, that the CDRA director’s determination was incorrect and, in fact, the 
conditions of approval did not contemplate use of the road by Martis Camp residents, but rather always 
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limited the road to public transit and emergency access uses. Accordingly, the Board’s action did not 
amount to a change in the conditions of approval but rather was consistent with them. 

CEQA Compliance. The court did agree with one of the Martis Camp homeowners’ claims: that the 
Board had violated CEQA when it adopted an addendum finding that the abandonment could be 
approved without further CEQA review. The addendum concluded the partial road abandonment would 
not result in new environmental impacts because it would simply restore the traffic patterns assumed in 
the Martis Camp EIR. The court held, however, that the road was a component of the Retreat project 
and not the Martis Camp project, so the County should have instead looked to the Retreat EIR to 
determine whether further CEQA review was necessary. The court accordingly reversed the trial court 
judgment on the CEQA claims and directed that the trial court issue an appropriate writ of mandate 
describing the action the County must take to remedy its failure to comply with CEQA. 

F. CEQA Litigation 
Record of Proceedings: Agencies Must Preserve Emails for Inclusion in Record  

GOLDEN DOOR PROPERTIES V. SUPERIOR COURT (COUNTY OF SAN DIEGO) 
52 Cal. App. 5th 837 (2020) 

An agency’s duty to preserve documents for inclusion in the record of proceedings under CEQA 
prevails over a local agency’s document retention and destruction policies. Golden Door Properties v. 
Superior Court (County of San Diego), 52 Cal. App. 5th 837 (2020). 

In their action challenging an EIR certification, the petitioners moved to compel San Diego County to 
produce and include in the record all email communications about the project and the environmental 
review process. The County responded that, under its longstanding records retention policy, all emails 
not flagged as “official records” had been automatically deleted and that only the emails that remained 
would be produced and included in the certified record. 

Public Resources Code section 21167.6 states that the record of proceedings in CEQA litigation shall 
include “written evidence or correspondence submitted to, or transferred from, the respondent public 
agency with respect to compliance with [CEQA] or with respect to the project . . . including . . . all 
internal agency communications . . . .” 

The appellate court found these terms to be mandatory, broadly inclusive, and unambiguous, and 
meant “all and not some” of the correspondence and internal agency communications. The duty to 
include these documents in the record, the court said, also required the agency to retain the 
documents. “It would be pointless,” it reasoned “for the Legislature to have enumerated mandatory 
contents of the record of proceedings if, at the same time, an agency could delete such writings not to 
its liking, and then claim they are not in the record because they no longer exist.” 

Accordingly, the court held, notwithstanding any contrary records retention policies, “a lead agency may 
not destroy, but rather must retain writings section 21167.6 mandates for inclusion in the record of 
proceedings.” 

The court also flatly rejected the County’s claim that it could not be compelled to produce the emails 
through discovery because “discovery is generally not permitted” in a CEQA action. The court pointed 
out that the Civil Discovery Act applies to both civil actions and special proceedings of a civil nature, 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/08/Golden-Door-Properties-v.-Superior-Court-San-Diego.pdf
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including CEQA proceedings, and that the CEQA statute explicitly contemplates discovery in a CEQA 
case by providing that good cause for extension of a briefing schedule may include “the conduct of 
discovery.” (Section 21167.4(c).) This statutory reference to discovery unambiguously established that 
discovery was permissible in a CEQA case, and prior caselaw confirmed that courts have allowed such 
discovery. 

Remedies: Entire EIR Must Be Decertified When Single Aspect of Impact Analysis Is Legally 
Deficient  

SIERRA CLUB V. COUNTY OF FRESNO 
57 Cal. App. 5th 979 (2020) 

On remand from the California Supreme Court’s decision in Sierra Club v. County of Fresno, 6 Cal. 5th 
502 (2018) (“Friant Ranch I”), a court of appeal has held that CEQA requires full decertification—not 
partial decertification—of an EIR that has been adjudged inadequate in any respect. In addition, the 
court concluded that even if partial decertification were ever allowed, here the EIR’s defects could not 
be severed from the County’s project approvals, so decertification of the entire EIR was required. Sierra 
Club v. County of Fresno, 57 Cal. App. 5th 979 (2020) (“Friant Ranch II”). 

In Friant Ranch I, the California Supreme Court ruled that an EIR’s analysis of air quality impacts and 
its characterization of the effectiveness of mitigation for those impacts were defective. When the case 
was remanded to the lower courts, the project proponent argued that the EIR should be decertified only 
as to the defects the Supreme Court identified and should otherwise remain certified. 

In Friant Ranch II, the court of appeal, following its own precedent and rejecting contrary precedent 
from other courts, held that because CEQA requires certification of an EIR that is “complete,” partial 
decertification of an EIR is never permitted. 

The court also considered, however, the factors other courts have analyzed when considering partial 
decertification of an EIR. These focus on whether the EIR’s defects are severable from the decisions or 
activities the project proponent seeks to preserve while the EIR’s defects are being corrected. Here, the 
court ruled that the EIR’s defects were not severable because the County relied on its defective air 
quality analysis in making the statement of overriding considerations that supported approval of the 
project. 

Finally, the court concluded that even with decertification of the entire EIR, the project proponent would 
not be forced to relitigate the adequacy of sections of the EIR other than its air quality analysis. Instead, 
the project proponent would be protected from new challenges to the EIR’s other analyses by principles 
of res judicata and collateral estoppel and the requirement for exhaustion of administrative remedies. 

Friant Ranch II demonstrates that some courts of appeal continue to reject the concept of partial 
decertification of an EIR. In taking this view, the court did not explain how any part of a project subject 
to CEQA could proceed—as section 21168.9 of the statute clearly allows under specified 
circumstances—if the entire EIR upon which the project depends must be decertified. Nor did the court 
explain why the language in section 21168.9 that states that a court may order that “any” determination, 
finding, or decision found to violate CEQA be voided “in whole or in part” does not provide the answer.  
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Justiciability: Completion of Construction Can Moot CEQA Challenge 

PARKFORD OWNERS FOR A BETTER COMMUNITY V. COUNTY OF PLACER 
54 Cal. App. 5th 714 (2020)  

The Third District Court of Appeal held that CEQA and permitting challenges to an expansion project 
were moot because defendants had completed construction and did not build the project in violation of 
any court orders or in bad faith. Parkford Owners for a Better Community v. County of Placer, 54 Cal. 
App. 5th 714 (2020). 

This case involved a commercial self-storage facility, which had undergone three phases of permitting 
and expansion over the preceding 20 years. Placer County approved the most recent expansion in 
August 2016 and construction began in September 2016. 

In February 2017, the petitioners challenged the August 2016 building permit, contending that the 
project was approved in violation of CEQA and the Planning and Zoning Law. The petitioners also 
requested a temporary restraining order and a preliminary injunction, which the trial court denied 
because construction was nearing completion and the plaintiffs failed to demonstrate irreparable harm 
or immediate danger. The project was completed in October 2017, and the County issued a certificate 
of occupancy. 

On appeal, the court held that the challenges regarding the validity of permits authorizing the project 
were mooted by completion of the project. Once construction is completed, the court reasoned, 
requiring the preparation of an EIR is no longer an appropriate remedy. Distinguishing prior caselaw, 
the court found that the developer did not commence construction in violation of any court orders, nor 
was there any indication that it tried to evade CEQA or Planning and Zoning Law requirements. The 
facility had undergone two prior expansions without needing to complete an EIR, and the developer 
relied on the validity of the 2016 building permit during the expansion. In addition, the plaintiffs failed to 
request an injunction until the project was nearly completed and did not attempt to argue that the case 
fell within the exemption from the mootness doctrine for “important issues of broad public interest that 
are likely to recur.” 

Limitation of Actions: Agency Misrepresentations Can Bar It from Relying on Statute of 
Limitations  

CITIZENS FOR A RESPONSIBLE CALTRANS DECISION V. CALIFORNIA DEPARTMENT OF 
TRANSPORTATION 
46 Cal. App. 5th 1103 (2020) 

An agency could be equitably estopped from relying on the 35-day statute of limitations applicable to a 
CEQA Notice of Exemption where the agency had misled the public into expecting the agency would 
instead circulate a Final EIR for public comment and file a Notice of Determination following project 
approval. Citizens for a Responsible Caltrans Decision v. California Department of Transportation, 46 
Cal. App. 5th 1103 (2020). 

Caltrans and the San Diego Association of Governments jointly developed the North Coastal Corridor 
(NCC) Project, which included multiple highway and railroad improvements along a 27-mile corridor 
between San Diego and Oceanside. One of the components of the NCC Project was construction of 
interchange ramps connecting Interstate 5 and State Route 56. Streets and Highways Code section 
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103 created a streamlined approval process for the NCC Project, including an exemption of certain 
project elements from CEQA review. 

Caltrans’s Final EIR for the I-5/SR-56 interchange contained conflicting language regarding the CEQA 
process. While it stated that the project was exempt from CEQA, it also stated that Caltrans would 
decide whether to approve the project after circulating the Final EIR and would file a Notice of 
Determination if it approved the project. A few weeks after publishing the Final EIR, and before the start 
of the public comment period on the Final EIR, Caltrans approved the interchange project and filed a 
Notice of Exemption with the State Clearinghouse. The Notice of Exemption had a different State 
Clearinghouse number than the Final EIR. Caltrans then initiated the 30-day review period on the Final 
EIR and subsequently responded to the comments that it received on the Final EIR. 

The petitioner contended that Caltrans was estopped from relying on the statute of limitations because 
it had misled the public into believing that it planned to prepare and certify an EIR and file a Notice of 
Determination for the project. 

The court held that the petitioner had alleged sufficient facts that, if true, estopped Caltrans from relying 
on the 35-day statute of limitations triggered by the filing of the Notice of Exemption. The court 
explained that the petitioner’s equitable estoppel argument required four elements: (1) Caltrans knew 
that it would not circulate the Final EIR before approving the project and that it would file a Notice of 
Exemption; (2) Caltrans made misleading statements to the contrary, which the petitioner had a right to 
believe were intended to be acted on; (3) the petitioner was ignorant of the true state of facts; and (4) 
the petitioner relied upon Caltrans’s conduct to its injury. The court determined that these elements 
were satisfied. 

The court noted that Caltrans had made multiple statements indicating that it would approve the project 
only after circulation of the Final EIR and that it would file a Notice of Determination following approval. 
These included the following: 

• The Draft EIR stated multiple times that Caltrans would decide to approve the project after 
circulating the Final EIR, and that Caltrans would file a Notice of Determination if it approved the 
project. 

• The Final EIR for a different component of the NCC Project (which involved widening a portion 
of Interstate 5) stated that section 103 was not intended to eliminate project-specific CEQA 
reviews and that the widening project and the interchange project would be independently 
evaluated under CEQA. 

• A public works plan for the NCC Project stated that compliance with CEQA would be addressed 
for each specific project. 

• The Final EIR repeated statements from the Draft EIR that Caltrans would decide to approve 
the project after circulating the Final EIR, and that Caltrans would file a Notice of Determination 
if it approved the project. The Final EIR also stated that CEQA no longer applied to the project 
due to section 103, but that Caltrans was nevertheless retaining the CEQA-specific language in 
the document (which was also a joint EIS prepared to satisfy NEPA) because the CEQA 
analysis was well-developed and provided important information to the public. 
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The court held that these statements supported a reasonable inference that Caltrans made 
representations that misled the public. 

Limitation of Actions: Statute of Limitations Bars Untimely Action Even Though It Challenges 
the Agency’s Authority to Approve the Project 

COALITION FOR AN EQUITABLE WESTLAKE/MACARTHUR PARK V. CITY OF LOS 
ANGELES 
47 Cal. App. 5th 368 (2020) 

The court of appeal held that CEQA claims filed more than 30 days after the City filed a facially valid 
Notice of Determination were barred by the statute of limitations regardless of whether the agency 
lacked authority to approve the project or make the CEQA determination. Coalition for an Equitable 
Westlake/Macarthur Park v. City of Los Angeles, 47 Cal. App. 5th 368 (2020). 

The case involved a mixed-use project consisting of a hotel, a residential tower, and a multi-purpose 
center with a theater. The Deputy Advisory Agency for the City approved the project’s vesting tentative 
map and a mitigated negative declaration (MND) for the project. The City filed a Notice of 
Determination (NOD) advising that the Agency had approved the tentative map and the MND and made 
mitigation measures a condition of project approval. The NOD stated that its filing started a 30-day 
statute of limitations on court challenges to the approval of the project. 

The petitioner filed suit challenging the City’s actions, arguing the City had failed to disclose, analyze, 
and mitigate the project’s significant adverse environmental impacts and that an EIR was required 
under CEQA. 

On appeal, the court found that because the petitioner filed its petition almost a full year after the NOD 
was issued, its CEQA claims were time-barred. The court noted that there are only two situations in 
which an NOD does not trigger the statute of limitations: (1) if the NOD is invalid on its face because 
the information required by the CEQA Guidelines is missing or incorrect; and (2) if the NOD is filed 
before a decision-making body has approved the project. 

The court concluded that the petitioner could not make any credible argument that the NOD was 
defective for failing to include or accurately state all the information required by the CEQA Guidelines, 
since the document, on its face, included all of the required information. Nor was the court persuaded 
by the petitioner’s argument that issues regarding the Agency’s decision-making authority, or the 
structure of the project and CEQA approvals, affected the court’s analysis of whether the NOD 
triggered the statute of limitations. These arguments, the court said, constituted substantive challenges 
to the validity of the project approval, similar to those rejected by the California Supreme Court in a 
similar context, and confused the timeliness of a lawsuit with its merits. Because the suit was not timely 
filed, the petitioner’s substantive challenges, no matter how meritorious, could not be considered by the 
court. 

 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/04/Coalition-for-an-Equitable-Westlake-Macarthur-Park-v.-City-of-Los-Angeles.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/04/Coalition-for-an-Equitable-Westlake-Macarthur-Park-v.-City-of-Los-Angeles.pdf
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Attorneys’ Fees: Successful Party Must Prove Litigation Enforced Important Right and 
Conferred Significant Public Benefits to Obtain Fee Award 

CANYON CREST CONSERVANCY V. COUNTY OF LOS ANGELES 
46 Cal. App. 5th 398 (2020) 

Attorneys’ fees could not be recovered in a CEQA action in which the plaintiff obtained an initial stay of 
the project but the applicant later had the project approvals rescinded, citing inability to afford to litigate 
the case. Canyon Crest Conservancy v. County of Los Angeles, 46 Cal. App. 5th 398 (2020). 

Doron Kuhn sought to build a single-family residence on an undeveloped lot in Los Angeles County. 
Because the property was located on a steep hillside and construction would require removal of a 
protected coastal oak tree, Kuhn obtained a minor conditional use permit and an oak tree permit from 
the County. The plaintiff, Canyon Crest Conservancy, an organization formed by two of Kuhn’s 
neighbors, challenged the approvals alleging violations of CEQA. 

After the trial court issued a stay of the permit approvals to preserve the status quo, Kuhn (who had 
been self-represented throughout the litigation) asked the County to vacate the permit approvals, 
stating he could not afford to continue the litigation. The County complied and the plaintiff dismissed the 
case. The plaintiff then filed a motion for attorneys’ fees under the private attorney general statute, 
Code of Civil Procedure section 1021.5. The trial court denied the motion, concluding that the plaintiff 
failed to establish any of the requirements for a right to fees under the statute. 

To obtain fees under section 1021.5, the moving party must establish that the action resulted in the 
enforcement of an important right affecting the public interest and that the action conferred a significant 
benefit on the public or a large class of persons. 

On appeal, the plaintiff argued it was successful “in ensuring that the project was not built without 
adequate CEQA review,” and that its success was “sufficient to satisfy the ‘important right’ 
requirement.” The appellate court disagreed, citing the lack of evidence that the County would conduct 
any additional review or change its approach should Kuhn reapply for the project. On the contrary, the 
evidence suggested that the County felt it properly evaluated and approved the project, and rescinded 
the approvals only because Kuhn requested it. The court rejected the plaintiff’s suggestion that bringing 
a “viable CEQA claim” alone was sufficient to satisfy the important-right component, noting the statutory 
requirement that a party not only allege an important right but actually vindicate that right through the 
litigation. 

The court also disagreed with the plaintiff’s assertion that the granting of the stay resulted in a benefit to 
the general public—the second key statutory requirement. The court held that the stay ruling was not 
an adjudication on the merits and, although the plaintiff raised a number of challenges to the 
environmental analysis, the lawsuit was dismissed without any agreement by the County that it would 
reconsider the project in a different manner or issuance of any order requiring it to do so. There was no 
evidence that the lawsuit would cause the County to reconsider its CEQA review or change its 
conclusions regarding CEQA impacts in this or any other case. The court noted statements by various 
residents that they believed the action would cause the County to give more serious consideration to 
their concerns about the project and private development generally but found these statements 
speculative and unsubstantiated. The court concluded that based on the limited nature of the project—
development of a less than 1,500-square-foot single-family home on one lot— the plaintiff had not 
shown that stopping the project conferred a benefit on either the general public or a large class of 
persons. 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/03/Canyon-Crest-Conservancy-v.-County-of-Los-Angeles.pdf
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Conservation Easements as CEQA Mitigation 

Do Conservation Easements Provide Effective Mitigation for Loss of 
Farmland to Development? 
January 2021 
By Stephen Kostka  

In 2018, the CEQA Guideline which defines the term “mitigation” was amended to add “conservation 
easements” to the list of measures that can provide “compensatory” mitigation for an environmental 
impact. Guideline §15370(e). The amendment was intended to resolve a debate about whether 
conservation easements over off-site farmland can provide a means to mitigate not only the cumulative 
and indirect impacts of converting farmland to other uses, but also the direct impact of the loss of the 
farmland on the project site. 

In a recent court of appeal decision, King & Gardiner Farms v County of Kern (2020) 45 CA5th 814, the 
court held that a measure requiring conservation easements over off-site farmland would not provide 
adequate mitigation for the loss of farmland that would result from the project.  The court reasoned that 
conservation easements do not compensate for the impact of converting farmland to another use 
because they do not create new farmland to offset the loss of the converted farmland. 

Because the EIR in King & Gardiner was certified before Guideline §15370(e) was amended to add 
conservation easements to its list of potential mitigation measures, the court did not consider the effect 
of the amendment.  Nevertheless, the court’s ruling that off-site conservation easements do not provide 
effective mitigation for the loss of farmland converted to another use casts doubt on whether public 
agencies may rely on Guideline §15370(e) to find that they do. 

Mitigation is considered effective under CEQA if it will “minimize” or “substantially lessen” an 
environmental impact.  The court in King & Gardiner ruled that conservation easements do not offset or 
otherwise reduce the impact of developing farmland.  While Guideline §15370(e) lists conservation 
easements as a potential mitigation measure, it does not explain how a conservation easement might 
minimize or substantially lessen the impact of the loss of farmland.  The absence of such an 
explanation could make it difficult for public agencies to justify requiring conservation easements to 
provide mitigation given the ruling in King & Gardiner. 

  

http://www.perkinscoie.com/skostka/
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Conservation Easements as Mitigation for Conversion of Farmland to 
Another Use: A Legal Analysis 
January 2021 
By Stephen Kostka  

Legislation adopted in 1993 directed the Resources Agency to amend Appendix G of the CEQA 
Guidelines to give lead agencies a method for ensuring that “the significant effects on the environment 
of agricultural land conversions are quantitatively and consistently considered in the environmental 
review process.” Pub Res C §21095(a). The goal of the legislation, as stated in its legislative findings, is 
the preservation of agricultural land due to the importance of the agriculture industry to the state’s 
economy. Stats 1993, ch 812, §1. The legislation defined “agricultural land” as “prime farmland, 
farmland of statewide importance or unique farmland,” under U.S. Department of Agriculture criteria, as 
modified for California. Pub Res C §21060.1. Consistent with these statutes, Appendix G of the CEQA 
Guidelines lists conversion of farmland to nonagricultural use as an environmental impact that must be 
evaluated under CEQA. CEQA Guidelines Appendix G: Environmental Checklist Form, II. Agriculture 
and Forestry Resources.  

Neither the statute nor the Guidelines addresses mitigation for the impact of converting farmland to 
other uses, but several court decisions have considered the issue. These decisions have focused on 
whether conservation easements over off-site farmland can provide adequate mitigation for the loss of 
farmland to development.  

In Citizens for Open Government v. City of Lodi (2006) 144 CA4th 865, the EIR concluded that 
constructing a shopping center on 40 acres of prime farmland would contribute to a significant 
cumulative impact, and that no mitigation could eliminate the impact because lost farmland cannot be 
recreated elsewhere. The EIR suggested, however, that permanent protection of an equivalent amount 
of farmland off-site could help curtail farmland conversions in the long run. The city required the 
applicant to acquire a conservation easement over 40 acres of other farmland as “partial mitigation,” but 
it rejected demands for easements over additional acreage, observing that no ratio of farmland-
preserved to farmland-converted would avoid or reduce the loss of farmland due to the project. The 
court upheld the city’s determination that there was no feasible mitigation for the direct loss of farmland.  

In contrast, the court in Masonite Corp. v County of Mendocino (2013) 218 CA4th 230 rejected the 
argument that off-site conservation easements are not effective mitigation. The EIR had concluded that 
off-site conservation easements could not mitigate the loss of farmland on the project site, because the 
off-site easement would not replace the lost farmland. The court disagreed, ruling that a conservation 
easement over off-site farmland “may appropriately mitigate the direct loss of farmland” that results 
from converting farmland to another use. Citing the CEQA Guideline which defines mitigation as 
including measures that compensate for an impact “by replacing or providing substitute resources or 
environments” the court held that although an offsite conservation easement would not “replace” the 
lost farmland or “provide substitute resources,” it would mitigate the impact by “preserving” substitute 
resources. 218 CA4th at 238, citing 14 Cal Code Regs §15370(e).  

Following the Masonite decision, in 2018 the definition of compensatory mitigation in Guideline 
§15370(e) was amended. The amendment retained the original language stating that mitigation can 
include measures that compensate for an impact on a resource (such as farmland) “by replacing or 
providing substitute resources or environments” and added language stating “including through 

http://www.perkinscoie.com/skostka/
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permanent protection of such resources in the form of conservation easements.” In its statement of 
reasons for the amendment, the Resources Agency stated it intended to incorporate the Masonite 
court’s ruling “that off-site agricultural conservation easements constitute a potential means to mitigate 
for direct, in addition to cumulative and indirect, impacts to farmland.” California Natural Resources 
Agency, Final Statement of Reasons for Regulatory Action Amendments to the State CEQA Guidelines 
(Nov. 2018) at 64.  

In King & Gardiner Farms v County of Kern (2020) 45 CA5th 814, 875, the court held that requiring 
conservation easements over off-site farmland did not provide effective mitigation for the impact of 
converting farmland to another use. The court observed that a conservation easement does not create 
new farmland to replace the land being converted, and thus does not offset the loss of farmland 
resulting from the project. The King & Gardner court referred to the holding in Masonite only briefly, 
explaining that while Masonite held the county had erred by finding conservation easements legally 
infeasible as mitigation, it “did not consider the net effect of implementing an agricultural conservation 
easement and whether a significant impact could be reduced to a less than significant level by such an 
easement.” 45 CA5th at 876 n32. See also Friends of Kings River v County of Fresno (2014) 232 
CA4th 105, 126 (holding that Masonite does not stand for proposition that CEQA requires use of 
conservation easements as mitigation whenever they are economically feasible and project causes loss 
of farmland).  

The King & Gardiner court did not consider the 2018 amendment to section §15370(e) because the EIR 
under review predated that amendment. Nevertheless, the court’s holding that off-site conservation 
easements are not effective mitigation for the direct impact to farmland when it is converted to another 
use calls into question the holding in Masonite, as well as the effect of the Guideline amendment. The 
King & Gardiner court concluded conservation easements do not mitigate the direct impact of farmland 
conversions because they do not offset or reduce the net loss of farmland that results. The Masonite 
court’s ruling that conservation easements mitigate the loss of farmland by “preserving” substitute 
resources sidesteps the key problem, namely, that preserving other farmland does not address the net 
loss of farmland that results when farmland is developed. See King & Gardiner, 45 CA5th at 876 and 
n32.  

Guideline §15370(e), as amended, does not resolve this discrepancy. The amendment added language 
indicating permanent protection of resources “in the form of conservation easements” can provide 
compensatory mitigation, but it does not explain how and to what extent such a measure might be 
viewed as offsetting or reducing the loss of farmland that results when farmland is converted to another 
use. As a result, it is unclear whether it would be appropriate for a lead agency to find that requiring an 
off-site conservation easement as mitigation is sufficient to “avoid,” “minimize,” or “substantially lessen” 
the impact to farmland that results when it is developed. See Pub Res C §§21002, 21100(b)(3), 
21081(a)(1); CEQA Guidelines §§15091(a)(1) 15092(b)(2).  

Note: A modified and enlarged version of this post will be published in the upcoming edition of Kostka & 
Zischke, Practice Under the California Environmental Quality Act (2021). 
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Client Updates 

COVID-19 Shelter-In-Place Orders Exempt Activities Necessary for the 
Construction of Housing 
March 17, 2020 
By Cecily Barclay, Marie Cooper & Auria Maleksalehi 

On March 16, 2020, in response to the COVID-19 (coronavirus) global pandemic, seven counties 
– Alameda, Contra Costa, Marin, San Francisco, San Mateo, Santa Clara, and Santa Cruz – issued 
orders requiring residents to shelter in place and mandating closure of many businesses. The orders 
exempt certain “essential” business operations, which include the “construction of housing,” from these 
restrictions. This article addresses the narrow question whether and to what extent the orders allow or 
prohibit activities related to the construction of housing. 

The exact wording of each order differs slightly, but the substance is the same. Each contains language 
similar to the following: 

For purposes of this Order, individuals may leave their residence to provide any services or 
perform any work necessary to the operations and maintenance of “Essential Infrastructure,” 
including, but not limited to, public works construction, construction of housing (in particular 
affordable housing or housing for individuals experiencing homelessness), airport operations, 
water, sewer, gas [and] electrical . . . provided that they carry out those services or that work in 
compliance with Social Distancing Requirements as defined this Section, to the extent possible. 

The orders are new and untested.  We expect to learn more in the next few days about how the orders 
will be interpreted and applied. However, applying common-sense meanings in light of the intent of the 
orders to allow continued homebuilding appears appropriate. 

Work “Necessary” to Housing Construction.  The orders expressly exempt housing construction 
activities, as confirmed in notices being distributed by some (but not all) city and county officials. The 
details of exactly which associated services are exempted is less clear. The California Building Industry 
Association is taking the position that permit, inspection and other services are also “necessary” to 
accomplish the construction of housing and therefore exempt, including plan checks, issuance of 
building and grading permits, inspections for permits and certificates of occupancy, utility hook-ups, and 
recordation of necessary documents such as mechanics liens, tax liens, easements, financing 
instruments, covenants, conditions and restrictions, and title transfers. The issue of whether title 
companies and recordation offices may remain open is especially complicated in light of factors other 
than these orders, but the position taken by the CBIA comports with the literal language of the 
orders.  Another issue not expressly addressed is whether activities needed for occupancy of a 
residence, such as appraisals, home inspections, and visits by prospective homebuyers or tenants, 
may occur. The intent of the orders supports the conclusion that these activities are exempt as well. 

Mixed Use Projects as “Construction of Housing.” While the orders do not expressly address mixed-use 
projects, it is reasonable to interpret them to mean that mixed-use housing projects are exempt 
because they involve the “construction of housing.” Some questions might arise if a phased mixed-use 

http://www.perkinscoie.com/cbarclay/
http://www.perkinscoie.com/mcooper/
https://www.perkinscoie.com/en/professionals/auria-maleksalehi.html
https://acphd.org/
https://813dcad3-2b07-4f3f-a25e-23c48c566922.filesusr.com/ugd/ee8930_a998c171ca374279b8b131e54746b25a.pdf
https://coronavirus.marinhhs.org/sites/default/files/Files/Shelter%20in%20Place/Shelter%20in%20Place%20Order%2016%20March%202020.pdf
https://www.sfdph.org/dph/
https://www.smcgov.org/sites/smcgov.org/files/HO%20Order%20Shelter%20in%20Place%2020200316.pdf
https://www.sccgov.org/sites/phd/DiseaseInformation/novel-coronavirus/Documents/03-16-20-Health-Officer-Order-to-Shelter-in-Place.pdf
http://santacruzhealth.org/Portals/7/Pdfs/Coronavirus/Shelter%20in%20Place%20Order%20March%2016%202020.pdf
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project includes phases that provide no housing and construction of those phases can feasibly be 
severed from the rest of the project.  As of the writing of this article, however, the San Francisco 
Chronicle is reporting that San Francisco is considering all mixed use projects to be exempt. 

Other Residential Services. The orders contain additional language that exempts plumbers, 
electricians, and “other service providers that provide services necessary to maintaining the safety, 
sanitation, and essential operation of residences . . . .”  While this text appears primarily directed at 
“maintaining” existing residences, it lends support to the general notion that work designed to provide 
all residents with safe, functioning homes is exempt. 

Traveling for Housing Activities.  Traveling done for the purposes of any of the exempt activities 
described above should also be considered exempt. 

  



    

 

3 
Perkins Coie LLP | Confidential PerkinsCoie.com 

California Governor Issues Executive Order N-80-20 Regarding Commercial 
Evictions 
October 1, 2020 

By Allan E. Low & Anne Li  

Governor Gavin Newsom has issued Executive Order N-80-20, extending through March 31, 2021 
Executive Order N-28-20, which allows local governments to impose commercial eviction moratoriums 
and restrictions for commercial tenants who are unable to pay their rent because of COVID-19. 

The governor’s order only addresses commercial evictions (as AB 3308 fully addressed residential 
evictions through March 2021). Because the governor’s order does not itself establish a statewide 
commercial eviction moratorium, commercial landlords and tenants should refer to their local 
government’s eviction protections. We expect local governments to adopt coronavirus commercial 
eviction protections, as permitted by the governor’s order, in the coming days. 

San Francisco Mayor’s Supplement to the Commercial Eviction Moratorium 

On September 29, 2020, San Francisco Mayor London Breed issued the Twenty-Eighth Supplement to 
Mayoral Proclamation Declaring the Existence of a Local Emergency, dated February 25, 2020. The 
latest proclamation extends the existing commercial eviction moratorium to November 30, 2020, and 
prohibits evictions for late rent payments due from March 17, 2020, through November 30, 2020. The 
proclamation also clarifies that no missed rent is due until the expiration of the commercial eviction 
moratorium. The moratorium may be extended by the mayor for two months at a time, but not beyond 
the expiration of the governor’s executive order. 

The latest proclamation also narrows the application of the commercial eviction protections. Formula 
retail tenants (as defined by Section 303.1 of the San Francisco Planning Code), that is, tenants with 11 
or more retail stores in the world, are not eligible for protection under the commercial eviction 
moratorium. 

Also, landlords that own less than 25,000 square feet of rentable space in a building can seek 
exemption from the ordinance. Such landlords may evict a tenant due to nonpayment of rent if the 
landlord can demonstrate that the inability to evict would create a significant financial hardship for the 
landlord. 

Aaron Peskin of the San Francisco Board of Supervisors said, “The Mayor’s approach has been 
remarkably successful for San Francisco at large, and now it’s incumbent upon us to do everything we 
can to ensure small businesses survive this pandemic. For me and my colleagues who are fighting to 
revive our neighborhood commercial corridors, we now have some breathing room to ensure that 
everyone recovers.” 

  

https://www.perkinscoie.com/en/professionals/allan-e-low.html
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San Francisco Board of Supervisors Enacts a New Commercial Eviction 
Moratorium Ordinance 
December 3, 2020 

By Allan E. Low & Anne Li  

On December 1, 2020, the San Francisco Board of Supervisors unanimously approved a commercial 
eviction moratorium ordinance (the Board Ordinance), which Board Ordinance came into effect on 
January 11, 2021.  When the Board Ordinance became effective, the mayor’s previous executive 
orders which impose a moratorium on commercial evictions (the Mayor’s Moratorium) terminated. 

The Board Ordinance extends certain protections of the moratorium on commercial evictions to the 
later of March 31, 2021, or the date the governor terminates the governor’s emergency order permitting 
locally enacted commercial eviction moratoria (the Moratorium Period). 

As compared to the Mayor’s Moratorium, the Board Ordinance modifies the types of commercial 
tenants that are protected from eviction. 

Specifically, when the Board Ordinance becomes effective, it will apply to tenants that had combined 
worldwide 2019 gross receipts of $25 million or less (in calculating gross receipts the gross receipts of 
a subsidiary will be combined with the gross receipts of the parent company). In addition, with the 
exception of nonprofit office tenants, office tenants are no longer protected under the Board Ordinance. 
Tenants leasing property from the City and County of San Francisco are also no longer protected under 
the Board Ordinance. 

Under the Board Ordinance, qualifying commercial tenants may defer rent through the Moratorium 
Period. The Board Ordinance also creates four tiers of commercial tenants: 

• Tier 1 Tenants: Tier 1 tenants are tenants with 10 full-time employees or fewer, as of 
November 1, 2020. Tier 1 tenants will have up to two years to repay the deferred rent. Tier 1 
tenants also have a right to terminate their leases by giving their landlord 30-days’ notice and 
paying any rent due through the effective date of termination. 

• Tier 2 Tenants: Tier 2 tenants are tenants with 10-24 full-time employees, as of November 1, 
2020. Tier 2 tenants will have up to 18 months to repay the deferred rent.   

• Tier 3 Tenants: Tier 3 tenants are tenants with 25-49 full-time employees, as of November 1, 
2020. Tier 3 tenants will have up to 12 months to repay the deferred rent. 

• Tier 4 Tenants: Tier 4 tenants are tenants with 50 or more full-time employees, as of November 
1, 2020. Tier 4 tenants must repay the deferred rent when the Moratorium Period expires. 

Landlords are not permitted to assess interest or late charges for any rent due during the Moratorium 
Period, or any penalties or fees in connection with the termination of a Tier 1 tenant’s lease. 

The Board Ordinance provides a waiver for landlords owning less than 25,000 square feet; however, a 
landlord must apply to the Mayor’s Office of Economic and Workforce Development and prove that 
“being unable to evict would create a significant financial hardship” (e.g., default or debt or similar 
enforceable obligation). 

https://www.perkinscoie.com/en/professionals/allan-e-low.html
https://www.perkinscoie.com/en/professionals/anne-li.html
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Under the Board Ordinance, landlords and tenants are encouraged to negotiate and may freely enter 
into an agreement on terms different than those provided in the Board Ordinance. If the parties are 
unable to agree, then the provisions under the Board Ordinance will apply. 
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Real Estate Guidance During Coronavirus Pandemic 
March 19, 2020 

By Cecily T. Barclay, Allan E. Low, Camarin E.B. Madigan, Anne Li, and Shaun K. Devereaux   

As the coronavirus (COVID-19) continues to spread, we are facing stressful and rapidly changing times 
trying to combat the pandemic—the president invoked the Stafford Act and declared a national 
emergency; Center for Disease Control guidelines discourage gatherings of more than 10 people; bars 
and restaurants are closed; and all Bay Area counties issued shelter-in-place or shelter-at-home 
orders. The regulatory landscape and daily reality are ever-changing. 

Our advice to clients is evolving with these changes and generally hinges on issue-specific language. 
Below is a list of real estate issues that employers, developers, landlords, tenants, and lenders may 
need to address in the wake of COVID-19. 

Take Care of Employees and Keep a Safe Workplace 

One of the immediate responses is to prioritize taking care of employees and keeping a safe workplace. 
Some shelter-in-place orders require everyone to work remotely and many employers have allowed 
employees to work remotely. Protocols should be in place for reporting travel by employees, and 
hygiene and sanitization practices for their workplaces. Our Labor & Employment practice attorneys 
have written several updates on these topics. 

Landlords and Tenants Need to Work Together 

• Communication. Landlords and tenants need to communicate and keep each other informed. 
This also applies to any user of a co-location or shared space. Most commercial leases, 
occupancy agreements, and building rules and regulations do not expressly require landlords, 
tenants, and other occupants to notify the other of an infectious disease. Parties should be 
careful not to withhold information that may endanger the health of other tenants and incur 
liability for themselves, but to balance the privacy rights of individuals against the health and 
safety all parties. And, if there is a shelter-in-place order, emergency building rules will need to 
be developed regarding access, closure, and security. Residential and commercial landlords 
that develop new building rules or change services should notify tenants prior to 
implementation. 

• Leases and Rules and Regulations. The first step should be to review lease provisions. The 
following are some common topics that are likely to be discussed: 

• Rent Concessions. Financial stress will result in tenant requests for rent relief. Rent 
concessions, rent reductions, and rent deferrals will likely be the most immediate 
requests. For retail tenants that can remain open, some may simply request to pay 
percentage rent. There is no bright-line guidance for having these conversations. 
Landlords and tenants will need to find individualized solutions and negotiate lease 
amendments. 

• Force Majeure. “Acts of God,” also known as “events of force majeure” or simply events 
beyond the control of parties, are common contract provisions. Landlords and tenants 

https://www.perkinscoie.com/en/professionals/cecily-t-barclay.html
https://www.perkinscoie.com/en/professionals/allan-e-low.html
https://www.perkinscoie.com/en/professionals/camarin-madigan.html
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https://www.perkinscoie.com/en/professionals/shaun-devereaux.html
https://www.perkinscoie.com/en/professionals/camarin-madigan.html
https://www.perkinscoie.com/en/practices/labor-employment-law/publications.html
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will discuss whether COVID-19 is a force majeure event that will excuse payment of rent 
or performance under a lease.  

• Government Order. First, there were orders to restrict the number of people in one 
place. Shelter-in-place orders or similar orders are now in effect in all Bay Area counties. 
While some have asked whether the order excuses payment of rent or other obligations 
under a lease, it is unlikely that leases provide for rent abatement or reduction in an 
intervening event like a shelter-in-place or other similar order. This is unchartered 
territory. We advise all landlords and property management companies to stay apprised 
of local government orders as we expect more jurisdictions to follow suit. 

• Lease Covenants. Other lease covenants that may need to be addressed include the 
“going dark” or abandonment clauses, continuous operations provisions, co-tenancy 
requirements, and tenant maintenance obligations. Force majeure provisions will likely 
apply. 

• Building Contracts. COVID-19 may also affect third-party contracts through reduced services 
or extended deadlines for performance under tenant improvement contracts, janitorial contracts, 
security contracts, or parking management contracts. Contractors may curtail their employees’ 
work at the property for their safety. The contracts may provide for delay or similar damages for 
failure timely to perform. Force majeure may excuse performance. Again, these answers will be 
specific to each individual contract. We advise clients to review building contracts to determine 
their rights and remedies. 

• Lenders, Borrowers, and Capital Partners. Just as financial stress may result in a discussion 
on rent concessions, borrowers and lenders will likely discuss the following topics: 

• Mortgage Payments. If payment of rent is compromised, there may not be enough cash 
flow for debt service. Again, depending on the contract language, force majeure or 
intervening government action may excuse mortgage payments. Like the discussion on 
rent concessions, there have been discussions on mortgage payment deferrals, interest 
rate reductions, maturity date extensions, or interest only payments suspending 
amortized principal payments. Politicians are requesting that financial institutions 
implement a moratorium on foreclosures and related evictions as discussed below. 

• Loan Covenants. Lenders and borrowers should review loan documents for specific 
provisions on debt coverage ratios or debt service coverage ratios, resizing of loans, 
cash traps for loan defaults, and other monetary and non-monetary defaults. 

• Construction. Many developers and contractors have asked whether construction may 
continue. The answer may depend on the applicable shelter-in-place orders that are 
varied and nuanced. Most orders have exemptions for essential activities. The shelter-in-
place orders for counties around the Bay Area allow for construction of housing as an 
exempted essential activity. Even if construction is allowed, supply chains may be 
affected by COVID-19. It is likely that construction budgets, schedules, and deadlines 
will need to be revisited. 

• Title Insurance. Review and make clear in the escrow instructions that title insurers will 
provide gap coverage in recording. Title insurance companies have taken different 
positions on insuring the gap due to an inability to record with the closure of county 

https://www.perkinscoie.com/en/news-insights/bay-area-covid-19-shelter-in-place-orders-exempt-activities-necessary-for-housing-construction.html
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recorder’s offices. Some county recorders' offices are allowing electronic recording while 
they are closed. 

• Guaranties and Bonds. Recourse obligations in guaranties and bonds may be triggered 
by a breach of the loan documents. Lenders and borrowers should review any bonds or 
letters of credit and determine whether any events of default are triggered. 

• Waterfalls. The parties should review operating or LLC agreements for waterfall 
distributions and capital call provisions. Before proceeding, they should also confirm 
what actions require members’ approval. 

• Insurance. Review insurance policies and insurance requirements under leases and loan 
documents. Coverages that should be the focus of attention include the following: 

• Business Interruption Insurance. Business interruption coverage may cover expenses 
but there could be an exclusion under policies for a “contagion.” States are trying to 
mandate coverage for business interruption, so there could be a claim that business 
interruption insurance should cover government intervention. 

• Rental Loss Insurance. Like business interruption coverage, a landlord could make a 
claim under rental loss insurance coverage, but it may similarly be subject to exclusions 
and conditions for such coverage. 

Insurance coverage is complex. Review this blog post for a thorough analysis. 

• Government Intervention. Federal and state governments have intervened to provide 
assistance, and we expect more aid will come. Some of the government actions include the 
following: 

• Residential Tenant Protection. The governor of California has requested a halt to 
residential evictions statewide, and cities in California and New York City have imposed 
moratoriums on residential evictions for those affected by COVID-19. 

• Moratorium on Mortgage Payments. The governor of New York has announced a relief 
plan waiving mortgage payments for 90 days and late payments based on financial 
hardship, as well as a grace period for loan modifications. 

• Moratorium on Commercial Evictions. San Francisco is placing a moratorium on 
commercial evictions of small- and medium-sized business. Some states are expected 
to follow with proposals for similar moratoriums statewide. 

• Moratorium on Foreclosures. Some legislators are urging a moratorium on foreclosures 
of residential and commercial properties. The governor of New York has announced 
postponing foreclosures, and the U.S. Department of Housing and Urban Development 
has released guidance urging mortgage servicers to halt pending foreclosures and 
refrain from initiating new foreclosures for 60 days for borrowers with single-family 
mortgages insured by the FHA. The governor of California has requested financial 
institutions to implement a moratorium on residential and commercial foreclosures. 
Though the legality of the state’s request is an open question, courts have upheld 
temporary moratoriums on foreclosure in the past. 

https://www.techriskreport.com/2020/02/coronavirus-coverage-policy-language-that-may-cover-or-exclude-your-business-interruption-losses-caused-by-the-outbreak/
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• Aid. Federal, state, and local agencies are providing funding to aid businesses, owners, 
and renters during this crisis. 

There is no playbook for what is going on now. Extraordinary times will require extraordinary measures 
and effort, some of which will succeed and some of which will not. Responses will likely require a 
collective effort by the entire real estate industry to come together and be part of the solution. 
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Guidance for Reopening of Businesses Following Shutdowns Due to COVID-
19 
May 5, 2020 

By  Mindy Wolin Sherman, Jennifer J. Understahl, Kathleen (Kathie) M. Howard, Elizabeth Cooper, 
Shaun K. Devereaux, and Neva Wagner 

States across the country are beginning to reopen or considering reopening following shutdowns in 
response to the COVID-19 pandemic. Though certain states, such as Georgia, Minnesota, Montana, 
New Hampshire, South Carolina, and Texas, have already issued orders in this regard, each state has 
developed (and states will continue to develop) differing standards, requirements, and phases to 
determine which businesses can open and when. Accordingly, as businesses plan to reopen, it is 
important to review and consider each state’s specific guidance, as well as the guidance of federal, 
county, and municipal authorities.[1] We have created a chart linked here that tracks each 
state's executive orders and relevant guidance. It will be updated daily. In addition, we have outlined 
some issues below which business may want to consider when reviewing each of the orders and 
determining when or how to open for business. 

Who Can Open and When? 

While the standards by which businesses may reopen varies among the states, many jurisdictions have 
begun to move beyond limiting business operations to “essential businesses,” and have transitioned, or 
are transitioning, to permit certain retail and other operations to recommence with limitations. Georgia, 
for example, has opened nonessential businesses, such as malls, restaurants, gyms, and theaters, with 
restrictions, but not bars or nightclubs. Arizona, alternatively, will begin to allow retailers to reopen their 
physical locations beginning May 8, but indoor shopping malls are required to remain closed for the 
duration of the stay-at-home order, and any retailers located within an indoor shopping mall whose only 
entrance is through the shopping mall or other enclosed area may only operate through delivery or 
curbside service or appointment. Thus, a business with locations in multiple jurisdictions may have 
notably different opening dates and restrictions to comply with, which creates the need for site-specific 
policies and procedures. 

What Does “Open” Mean? 

In preparing a business for reopening, it is important to consider what “open” means, as it will likely not 
mean “business as usual” yet. For example, in Texas, in-store retail services, dine-in restaurants, movie 
theaters, and shopping malls were allowed to open May 1 but are only allowed to operate at up to 25% 
of their total listed occupancy (or 50% of their total listed occupancy if the relevant county is in 
compliance with Texas Department of State Health Services requirements). In Ohio, previously closed 
retail facilities were allowed to reopen May 1 only for curbside pickup, delivery, or appointment, limited 
to 10 customers at any one time. Other jurisdictions allow reopening but require businesses to comply 
with social distancing requirements. 

Are Businesses Required to Open? 

Most states’ orders have remained silent on whether opening is required. Arizona, however, has 
specifically stated that retailers are not required to open for business. While states may be unlikely to 
enact any sort of requirement that businesses must open, businesses should consider whether any 
contractual requirements mandate reopening. As malls, offices, and other places of business open their 

https://www.perkinscoie.com/en/professionals/mindy-wolin-sherman.html
https://www.perkinscoie.com/en/professionals/jennifer-j-understahl.html
https://www.perkinscoie.com/en/professionals/kathleen-m-howard.html
https://www.perkinscoie.com/en/professionals/elizabeth-cooper.html
https://www.perkinscoie.com/en/professionals/shaun-devereaux.html
https://www.perkinscoie.com/en/professionals/neva-wagner.html
https://www.perkinscoie.com/en/news-insights/guidance-for-reopening-of-businesses-following-shutdowns-due-to-covid-19.html#_edn1
https://www.perkinscoie.com/en/news-insights/state-reopening-executive-orders-and-guidance-chart.html
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doors, businesses should be aware of any lease requirements that require operation, and tenants and 
landlords should remain engaged in dialogue to avoid any potential defaults. Similarly, businesses 
should review any loan agreements or financial arrangements to confirm whether these include 
operating covenants or other provisions which may require the business to reopen as the applicable 
jurisdictions remove operational restrictions. 

If a Business Cannot Fully Reopen Due to a Shelter-in-Place Order That Is Still in Effect, Are Any 
Business Activities Allowed at the Applicable Location? 

In states where shelter-in-place orders are still in effect, some businesses may still be allowed to 
perform specified operations subject to certain restrictions. Building maintenance or management, for 
instance, has typically been defined as an essential service in most states to avoid any impacts to 
infrastructure. Several states, such as Illinois and Delaware, are allowing retail or other non-essential 
businesses to reopen to the public for the limited purpose of fulfilling telephone or online orders. In 
Illinois, orders are allowed to be picked up outside the store or through delivery. In Delaware, curbside 
pickup is prohibited but businesses may deliver orders. As such, businesses operating in states with 
shelter-in-place orders should review each order carefully to determine if any of their business 
operations are permitted. 

What Are Some Reopening Requirements or Recommended Procedures? 

States with more thorough plans are providing both mandates and recommendations for safe 
reopening. Others are providing minimal guidance in the form of mandates and referring businesses to 
the CDC and/or OSHA standards for suggestions. Procedures that businesses may need to implement 
include screening of customers and employees, increasing sanitation, requiring face coverings, 
implementing social distancing, and displaying notices and signage. New Hampshire and Georgia are 
requiring screening of workers for symptoms, with New Hampshire requiring employers to 
document the temperature of all employees daily before their shift. Signage reminding customers of 
best hygiene practices are recommended or required by Iowa, Tennessee, Texas, and many other 
states. Certain states, including Colorado and Tennessee, are encouraging both employees and 
customers to wear face coverings, while others, such as Maine, require that all employees and 
customers wear masks. Certain other states, like Louisiana, have limited their face mask mandates to 
employees only. Many guidelines are aimed at maintaining at least six feet between patrons. 

Several orders provide requirements or guidance on the reopening of specific areas of business. 
Several states require training for restaurants around the preparation and serving of food, and some 
only allow in-person dining to take place in outdoor dining locations. In New Hampshire, beauty salons, 
barbershops, and cosmetology businesses are only allowed to perform specific services for clients, with 
hair drying being prohibited. North Dakota has established a set of universal protocols as well as 
industry-specific standards for reopening, which includes partial reopening of certain facilities (e.g., a 
gym may reopen; however, it may not reopen certain sub-areas like a pool or childcare facility until a 
later phase). 

Are There Specific Procedures to Implement Social Distancing? 

Reopening orders emphasize the importance of physical space and provide guidance on how to 
encourage proper distancing. Georgia’s executive order 04.23.20.02 mandates that open sales 
registers must be at least six feet apart. Utah recommends that retail establishments create one-way 
aisles and install clear partitions between cashiers and customers. Floor stickers marking the 

https://www.perkinscoie.com/en/news-insights/ccpa-and-covid-19-a-practical-guide-to-addressing-privacy-and-data-security-implications-of-the-coronavirus.html
https://www.perkinscoie.com/en/news-insights/ccpa-and-covid-19-a-practical-guide-to-addressing-privacy-and-data-security-implications-of-the-coronavirus.html
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appropriate distance between customers in checkout lines or store-entry lines, as recommended by 
Tennessee and New Hampshire, can encourage compliance with the six-foot spacing requirement. 

Are There Any Payment Methods Recommended or Required? 

Some states are even detailing mandatory procedures for reducing contact during payment. Georgia 
requires stores to suspend the use of the PIN pads, electronic signature capture, and any other credit 
card receipt signature requirements to the extent permitted by credit card company agreements. 
Arkansas is requiring either contactless payment systems or the disinfecting of all payment portals, 
pens, and styluses after each use. Texas recommends contactless payment and Alaska suggests 
retailers conduct cashless and receipt-less transactions. Other states have simply suggested preferred 
methods of payment. For example, New Hampshire suggests businesses should use electronic 
payment methods, but permits retailers to continue to accept payment by cash or check. Regardless of 
the method of payment, most reopening orders make one thing clear—frequent cleaning and 
disinfecting of electronics, checkout lanes, and shared resources is essential. 

What Are Some Personnel Considerations? 

With regard to personnel issues, most states are requiring that at least public-facing employees wear 
face masks and receive training on cleaning and disinfecting protocols. As discussed above, a number 
of states are also requiring that employers test employees at the commencement of their shifts and 
send home employees with a temperature or signs of respiratory illness. Most states require sick 
workers stay home; however, only some states, like New York, have adjusted sick leave requirements 
in light of COVID-19. Additionally, some states, including Montana, are requiring or suggesting that 
employers take steps to reduce employee congregation by eliminating break rooms and other common 
areas. 

The regulatory landscape is challenging and quickly developing. Each jurisdiction and industry is 
unique. In this time of disruption and uncertainty, the attorneys at Perkins Coie are here to help clients 
navigate through these evolving and complex issues. 

Endnotes 

[1] When formulating plans for reopening, businesses need to comply not only with the state-level 
orders and guidance, but also with any applicable federal, county, and municipal requirements, 
including health and licensing boards. Perkins Coie recommends that businesses thoroughly review 
such requirements to ensure compliance. 
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Trackers 

COVID-19 Related Eviction and Foreclosure Orders/Guidance 50-State 
Tracker 
A 50-state survey of orders and guidance concerning evictions and foreclosures with links to state 
resources. The tracker is updated daily. | You can access the tracker here. 

COVID-19 Related State Reopening Executive Orders & Guidance Tracker 
A 50-state tracker of executive orders and guidance related to COVID-19. Each state’s guidance is 
rapidly updated and changing. The tracker is updated regularly as orders and guidance change. | You 
can access the tracker here. 

 

https://www.perkinscoie.com/en/news-insights/covid-19-related-eviction-and-foreclosure-ordersguidance-50-state-tracker.html
https://www.perkinscoie.com/en/news-insights/state-reopening-executive-orders-and-guidance-chart.html
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2020 Year in Review: Wetlands, Species & 
Federal Environmental Review 
By Marc Bruner 
 
The last year has witnessed a dizzying flurry of legal developments at the federal and state 
level.  New federal regulations limit the scope of “waters of the United States” protected by the 
Clean Water Act, representing the next chapter in a longstanding saga that started more than 
fourteen years ago when the Supreme Court issued its fractured, open-ended 4-1-4 decision in 
Rapanos v. United States, 547 U.S. 715 (2006). Numerous lawsuits are now pending, with two 
district courts reaching diametrically opposite conclusions about the validity of the new rules in 
opinions issued only a few hours apart. Some of the cases allege that the new rules are not 
sufficiently protective, while others claim that even the dramatically narrowed jurisdiction under 
the new rules is still overly broad. 

New federal regulations also limit the role played by states and tribes in issuing water quality 
certifications under the Clean Water Act. These rules similarly have been challenged in court, 
and it is being reported that the new administration may be planning a repeal effort, which likely 
would be less time-consuming and complicated than trying to revamp, yet again, the definition 
of “waters of the United States.”   

The Army Corps of Engineers also adopted new rules for the Nationwide Permit program under 
the Clean Water Act, just weeks before the change in administration.  And the Supreme Court 
issued an important ruling specifying that a point source discharge of pollution through 
groundwater that reaches a water of the United States requires a Clean Water Act permit if it 
qualifies as the “functional equivalent of a direct discharge” to such a water.  In declining to 
adopt a bright-line rule and instead defining this test in terms of a list of non-exhaustive factors, 
the Court recognized that future courts and regulators would be left, as they were after 
Rapanos, to develop a more precise standard.    

At the state level, new legislation amending the California Water Code and a recent court of 
appeal decision both support the notion that the State, in issuing a water quality certification in 
accordance with the Clean Water Act’s strict one-year deadline, may subsequently reopen the 
certification to impose new conditions based on the completion of environmental review under 
the California Environmental Quality Act. But this does not seem to comport with the position of 
the U.S. Environmental Protection Agency, which explains in the preamble to its new 
certification regulations that a state or tribal certifying authority may not unilaterally reopen a 
previously issued certification.  In another widely watched case, a superior court limited the 
application of the State Water Resources Control Board’s new standards, which took effect in 
May 2020, for issuing water quality certifications for projects that result in the fill of federally 
jurisdictional waters and for authorizing fill projects affecting non-federal “waters of the state.”   

New federal regulations under the Endangered Species Act, adopted in December 2020 and 
taking effect in January 2021, define the criteria and process for excluding areas from a critical 
habitat designation based on an economic impact analysis and provide a definition for the 
previously undefined term “habitat.”  Following on the heels of these two “midnight" regulations, 
new federal rules adopted in January 2021 and taking effect in February 2021 limit the definition 
of what is prohibited under the Migratory Bird Treaty Act, to cover only intentional acts directed 
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at migratory birds, their nests or their eggs that result in “take”—and to exclude “incidental” take 
(i.e., injury or mortality to migratory birds that results from, but is not the purpose of, the activity). 
The new MBTA rule is based on a December 2017 Department of Interior legal memorandum, 
which reverses a January 2017 memorandum on the same topic issued at the end of the 
Obama administration, and which already is the subject of pending litigation.   

At the state level, a superior court decided that the California Endangered Species Act does not 
allow for the listing of insects as threatened or endangered.  The case was prompted by the 
efforts of the California Fish & Game Commission and California Department of Fish & Wildlife 
to list four bumble bee species.   

And in perhaps the most significant environmental regulatory development of 2020, the Council 
on Environmental Quality adopted the first major revision in over 40 years of the federal rules 
implementing the National Environmental Policy Act. The new rules touch on nearly every 
aspect of NEPA compliance, ranging from when NEPA applies as a threshold matter, the time 
and page limits for NEPA documents, the impacts and alternatives that must be studied in an 
Environmental Impact Statement, the procedures that govern when multiple agencies are 
involved in the environmental review, and even a requirement that the cover page of the EIS 
state how much it cost to prepare.  As with the new Clean Water Act rules, multiple lawsuits are 
now pending to challenge the new NEPA regulations. 

This area of the law has long been in a dramatic state of flux, but this seems especially true 
over the course of the last year.  Stay tuned for 2021, which promises yet more change, and, of 
course, more litigation.     

I. Waters & Wetlands 
A. New Regulation Scales Back Definition of Key Clean Water Act 

Phrase “Waters of the United States” 

The Clean Water Act applies by its terms to “navigable waters,” which the Act defines merely as 
“waters of the United States.” A clear and consistent definition of this critically important phrase, 
which demarcates the boundaries of federal jurisdiction and permitting authority under the Act, 
has for years proved painfully elusive—and highly controversial.  On January 23, 2020, EPA 
and the Army Corps, the two federal agencies charged with implementing the act, jointly issued 
a new regulation to redefine what types of waterbodies are covered by the Act and what types 
of waterbodies are instead subject only to state and local authority. The new regulation, dubbed 
the “Navigable Waters Protection Rule,” dramatically narrows the scope of the act as compared 
to the previous regulations.   

The new rule represents the culmination of the Trump administration’s efforts to undo the broad 
interpretation of federal jurisdiction embodied in the Obama administration’s 2015 “Clean Water 
Rule.” These efforts started in February 2017 with the President’s Executive Order 13778, which 
directed the agencies to propose new regulations to rescind or revise the 2015 rule. The 
agencies then embarked on a two-step rulemaking process, first to repeal the 2015 rule and 
then to replace it.  

The agencies completed their “step one” repeal in the fall of 2019. 84 Fed. Reg. 56,626 (Oct. 
22, 2019). But the repeal merely left in place the preexisting regulations from 1986, which have 

https://www.epa.gov/nwpr/navigable-waters-protection-rule-overview
https://www.perkinscoie.com/en/news-insights/executive-order-signals-federal-clean-water-act-jurisdiction.html
https://www.govinfo.gov/content/pkg/FR-2019-10-22/pdf/2019-20550.pdf
https://www.govinfo.gov/content/pkg/FR-2019-10-22/pdf/2019-20550.pdf
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been a significant source of the pervasive uncertainty in recent years surrounding the Act’s 
reach. During the rulemaking process for the repeal rule, the agencies published their proposed 
“step two” replacement rule in February 2019. 84 Fed. Reg. 8154 (Feb. 14, 2019). The agencies 
then issued the final replacement rule in January 2020, although the rule was not officially 
published in the Federal Register until April 21, 2020. 85 Fed. Reg. 22,250 (Apr. 21, 2020).  The 
final rule largely tracks the agencies’ February 2019 proposal.   

According to the preamble to the final rule, the new rule maintains “federal authority over those 
waters that Congress determined should be regulated by the Federal government under its 
Commerce Clause powers, while adhering to Congress’ policy directive to preserve States’ 
primary authority over land and water resources.” The agencies also contend that the new rule 
“increases the predictability and consistency of Clean Water Act programs by clarifying the 
scope of ‘waters of the United States’ federally regulated under the Act.” 

The adoption of the rule hardly represents the final word on what qualifies as a “water of the 
United States.” As described below, multiple lawsuits have been filed to challenge the new rule, 
with two district courts issuing opinions on the same day that reached opposite conclusions 
about the validity of the rule.  And if the Biden administrative adopts a different rule, there will 
surely be new litigation to challenge it. The longstanding uncertainty over the Clean Water Act’s 
reach is therefore likely to continue until the courts (or Congress) definitively resolve the 
interpretation of what is inescapably an open-ended and indeterminate statutory phrase that has 
long puzzled stakeholders, scholars, regulators, and judges. 

Background.  The Clean Water Act regulations adopted in 1986 reflected a broad interpretation 
of federal jurisdiction under the Act. But two U.S. Supreme Court decisions, in 2001 and 2006, 
scaled back this broad view, Solid Waste Agency of Northern Cook County v. U.S. Army Corps 
of Engineers, 531 U.S. 159 (2001) and Rapanos v. United States, 547 U.S. 715 (2006). In 2008, 
the agencies published non-binding, interpretive guidance that sought to interpret and apply the 
Rapanos decision, and in particular, Justice Anthony Kennedy’s open-ended “significant nexus” 
test. But the guidance did little to clarify the boundaries of federal jurisdiction, as it called for a 
case-by-case scientific analysis for many waterbodies without an obvious connection to a larger 
river, lake, or bay. This resulted in a complicated and time-consuming process for many 
properties just to figure out as a threshold matter if the Clean Water Act applied. 

The agencies adopted the “Clean Water Rule” in June 2015 in an effort to resolve this 
uncertainty and to establish clearer standards for federal jurisdiction. 80 Fed. Reg. 37,054 (June 
29, 2015). But due to a nationwide stay resulting from litigation, the 2015 rule did not take effect 
until 2018. And when the 2015 rule finally did take effect, it did so only in 22 states, with various 
district court orders preventing application of the rule in 27 other states (and a lack of clarity 
over which rules applied in New Mexico). See, e.g., State of North Dakota et al. v. U.S. 
Environmental Protection Agency, 127 F. Supp. 3d 1047 (D.N.D. 2015); State of Georgia v. 
Pruitt, 326 F. Supp. 3d 1356 (S.D. Ga. 2018); State of Texas v. U.S. Environmental Protection 
Agency, 2018 WL 4518230 (S.D. Tex. 2018). The result was a confusing patchwork, compelling 
the EPA to post a color-coded map on its website to show which set of rules—either the 2015 
Clean Water Rule, or the preexisting 1986 regulations as supplemented by Rapanos and other 
case law and by the agencies’ 2008 interpretive guidance—applied in which states. 

The agencies’ repeal of the 2015 rule took effect on December 23, 2019, two months after the 
repeal rule was published in the Federal Register.  The repeal restored national uniformity, but it 

https://www.govinfo.gov/content/pkg/FR-2019-02-14/pdf/2019-00791.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/navigable_waters_protection_rule_prepbulication.pdf
https://www.govinfo.gov/content/pkg/FR-2015-06-29/pdf/2015-13435.pdf
https://www.govinfo.gov/content/pkg/FR-2015-06-29/pdf/2015-13435.pdf
https://www.perkinscoie.com/en/news-insights/drowning-in-confusion-what-is-a-water-of-the-united-states.html
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did not establish certainty over the scope of federal jurisdiction. Indeed, the repeal simply 
reverted back to the fact-specific, case-by-case approach reflected in the 2008 Rapanos 
guidance. 

But this state of affairs was short lived.  In January 2020, only a month after the repeal took 
effect, the agencies issued a final rule establishing the replacement definition of what qualifies 
as a “water of the United States.”  

Description of the New Rule.  The rule sets forth the following four categories of waterbodies 
that are subject to federal jurisdiction under the Clean Water Act: 

1. Traditional navigable waters. This category includes “[t]he territorial seas, and waters 
which are currently used, or were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including waters which are subject to the ebb and flow of 
the tide.” 

This category of waterbodies has been subject to the Act since its initial passage in 
1972. But the rule adds a new definition of what it means to be subject to the ebb and 
flow of the tide. The new definition covers “those waters that rise and fall in a predictable 
and measurable rhythm or cycle due to the gravitation pulls of the moon and sun,” and 
this coverage ends “where the rise and fall of the water surface can no longer be 
practically measured in a predictable rhythm due to masking by hydrologic, wind, or 
other effects.” 

2. Tributaries. A tributary is defined as “a river, stream, or similar naturally occurring 
surface water channel that contributes surface flow” to a traditional navigable water in a 
typical year, either directly or indirectly through another tributary or through one of the 
two categories of waterbodies described below. 
 
The rule specifies that a tributary must be perennial or intermittent in a typical year. 
“Perennial” means “surface water flowing continuously year-round,” and “intermittent” 
means “surface water flowing continuously during certain times of the year and more 
than in direct response to precipitation (e.g., seasonally when the groundwater table is 
elevated or when snowpack melts).” A “typical year” means “when precipitation and 
other climatic variables are within the normal periodic range (e.g., seasonally, annually) 
for the geographic area of the applicable aquatic resources based on a rolling thirty-year 
period.” 
 
The rule provides that a tributary does not lose its jurisdictional status if its contribution of 
surface water flow to a traditional navigable water occurs through “a channelized non-
jurisdictional surface water feature, through a subterranean river, through a culvert, dam, 
tunnel, or similar artificial feature, or through a debris pile, boulder field, or similar nature 
feature.” 

3. Lakes, ponds and impoundments. This category covers “standing bodies of open water 
that contribute surface water flow” to a traditional navigable water in a typical year, either 
directly or indirectly through a tributary; through another lake, pond or impoundment; or 
through an “adjacent wetland” (which is described below). As with a tributary, a lake, 
pond, or impoundment does not lose its jurisdictional status if its contribution of surface 
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water flow to a traditional navigable water occurs through “a channelized non-
jurisdictional surface water feature, through a subterranean river, through a culvert, dam, 
tunnel, or similar artificial feature, or through a debris pile, boulder field, or similar nature 
feature.” 
 
This category also covers standing bodies of open water that are inundated by flooding 
in a typical year from a traditional navigable water, a tributary, or another jurisdictional 
lake, pond, or impoundment. 

4. Adjacent wetlands. This term covers wetlands that either (1) “abut, meaning to touch at 
least one point or side of,” a waterbody in the one of the first three categories above; 
(2) “are inundated by flooding in a typical year” by such a waterbody; (3) are physically 
separated from such a waterbody “only by a natural berm, bank, dune, or other similar 
feature”; or (4) are physically separated from such a waterbody “only by an artificial dike, 
barrier, or similar artificial structure so long as that structure allows for a direct 
hydrological surface connection” between the wetlands and the waterbody in a typical 
year. 
 
An adjacent wetland is jurisdictional “in its entirety when a road or similar artificial 
structure divides the wetland, as long as the structure allows for a direct hydrologic 
surface connection through or over that structure in a typical year.” 

The new rule then excludes from the Act’s coverage 12 specific categories of waterbodies. 
Some of these categories already were excluded under the previous regulations and guidance, 
but some of the exclusions are new. The exclusions cover the following: 

1. Waterbodies that do not fit into one of the four jurisdictional categories outlined above 

2. Groundwater 

3. Ephemeral features such as swales, gullies, rills, and pools, with “ephemeral” defined as 
“surface water flowing or pooling only in direct response to precipitation” 

4. Diffuse stormwater runoff and directional sheet flow over uplands 

5. Ditches that do not otherwise qualify as a jurisdictional water 

6. Prior converted cropland 

7. Artificially irrigated areas that would revert to upland if the irrigation ceased 

8. Artificial lakes and ponds, such as irrigation and farm ponds, constructed or excavated in 
uplands or in non-jurisdictional waters 

9. Water-filled depressions incidental to mining and construction activity, and pits used to 
obtain fill, sand, or gravel, that are constructed or excavated in uplands or in non-
jurisdictional waters 
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10. Stormwater control features constructed or excavated in uplands or in non-jurisdictional 
waters to convey, treat, infiltrate, or store stormwater runoff 

11. Groundwater recharge, water reuse, and wastewater recycling structures, including 
detention, retention, and infiltration basins and ponds, constructed or excavated in 
uplands or in non-jurisdictional waters 

12. Waste treatment systems 

Litigation Challenging the New Rule:  Numerous legal challenges to the new rule have been 
filed in federal district courts around the country.  In State of California v. Wheeler, 467 F. Supp. 
3d 864 (N.D. Cal. 2020), the plaintiffs include 17 states, the District of Columbia, and the City of 
New York, while 23 other states intervened in support of the new rule.  In June 2020, the court 
denied the plaintiffs’ motion for a preliminary injunction, finding that they were not likely to 
prevail on the merits of their claims.  The court explained:   

In the absence of precedent construing what must be included as 
“waters of the United States,” plaintiffs are left with little more than policy 
arguments that the narrowness of the 2020 Rule serves poorly to carry out the 
objectives of the CWA. As compelling as those arguments may be, they do not 
provide a sufficient basis for a court to substitute its judgment for the policy 
choices of the [agencies]. Had Congress chosen to speak more clearly about 
how broadly CWA jurisdiction was to extend, or if the CWA did not contemplate 
the balancing of interests in pursuit of its ultimate goals, it might be possible to 
characterize the 2020 Rule as an “unreasonable” interpretation. At least at this 
juncture and on the current record, however, plaintiffs have not shown they are 
likely to succeed in making that claim.  Id. at 874-75. 

But in Colorado v. U.S. Environmental Protection Agency, 445 F. Supp. 3d 1295 (D. Colo. 
2020), which was decided on the very same day as California v. Wheeler, the court reached the 
opposite conclusion and granted the plaintiff’s motion for a preliminary injunction. The court 
explained that while it is notoriously difficult to understand what interpretation of the CWA the 
Supreme Court endorsed in its 2006 Rapanos decision, it is much simpler to understand what 
that decision “is against.” Specifically, in Rapanos, while the Justices were fractured in their 
opinions, a majority rejected the categorical exclusion from jurisdiction of channels containing 
only intermittent or ephemeral flows.  But according to the court, the new regulation is based 
precisely on the premise that these types of channels should be excluded. The court concluded 
that while nothing in the Rapanos decision forecloses the agencies from reinterpreting what the 
phrase “waters of the United States” means, “that decision does foreclose the reinterpretation at 
issue here.”  Id. at 1312 (court’s original emphasis). The court therefore disagreed with the 
ruling issued only a few hours earlier in California v. Wheeler, and it has stayed the application 
of the new rule within the State of Colorado. The case is on an expedited appeal before the 
Tenth Circuit, and it has been fully briefed and argued; as of January 14, 2021, the court had 
not yet issued a decision.1 

                                               
1 See State of Colorado v. U.S. Environmental Protection Agency, Consolidated Case Nos. 20-1238, 20-
1262 and 20-1263 (10th Cir.) (case argued and submitted Nov. 18, 2020).   
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Like the California and Colorado cases, there are several other challenges pending in federal 
courts in South Carolina and Washington claiming that the new rule represents an impermissibly 
narrow construction of the Clean Water Act.2  And there are cases brought by cattle growers’ 
associations claiming that the new rule is still overly broad, and that federal jurisdiction should 
be scaled back even further.3 

Next Steps.  As the multiple legal challenges wind their way through the courts, it likely will be 
months, and perhaps even years, before there is a clear, stable and reliable definition of federal 
jurisdiction under the Clean Water Act. Absent congressional action to define once and for all 
what it meant when it said that the act regulated “waters of the United States,” the fate of the 
agencies’ current regulatory definition lies with the courts—unless the new administration 
adopts a new rule redefining this ever-elusive phrase. 

B. New EPA Regulation Limits State and Tribal Authority to Issue 
Section 401 Water Quality Certifications 

The EPA published a final rule on July 13, 2020, intended to limit the ability of states and tribes 
to block or delay projects requiring a water quality certification under Section 401 of the Clean 
Water Act. 85 Fed. Reg. 42,210 (July 13, 2020).  Section 401 requires federal permitting 
authorities to obtain state or tribal certification that discharges to surface water will comply with 
their water quality requirements. In California, the state certifying agencies are the nine 
Regional Water Quality Control Boards, and in some instances the State Water Resources 
Control Board.  The Trump administration criticized some states, including California, for using 
the Section 401 process to obstruct, condition, or delay projects requiring federal licenses or 
permits. The new rule is intended to narrow the scope of review by states and authorized tribes 
and speed up the process. 

Background.  For projects that require a federal license or permit and that will result in a 
discharge to water bodies that are covered by the Clean Water Act, Section 401 (33 U.S.C. 
§ 1341) requires a certification from the state or authorized tribe with jurisdiction that the 
discharge will comply with various requirements under the Act, including with state or tribal 
water quality standards issued under Section 303 of the Act. The state or tribe may condition its 
certification by imposing limitations or monitoring requirements that are necessary to assure 
compliance with specified provisions of the Act, and with “any other appropriate requirement of 
state law.” Such limitations and requirements then become a condition of the federal license or 
permit. 

Federal permits and licenses subject to Section 401 may not be issued if a state or authorized 
tribe denies certification. Under Section 401(a)(1), a state or tribe may waive the certification 

                                               
2 See South Carolina Coastal Conservation League v. Wheeler, Case No. 2:20-cv-01687 (D.S.C.); Puget 
Soundkeeper Alliance v. U.S. Environmental Protection Agency, Case No. 2:20-cv-950 (W.D. Wash.). 
3 See New Mexico Cattle Growers’ Assn. v. U.S. Environmental Protection Agency, Case No. 1:19-cv-
00988 (D.N.M.); Oregon Cattlemen’s Assn. v. U.S. Environmental Protection Agency, Case No. 3:19-cv-
00564 (D. Or.); Washington Cattlemen’s Assn. v. U.S. Environmental Protection Agency, Case No. 2:19-
cv-00569 (W.D. Wash.). 

https://www.epa.gov/sites/production/files/2020-07/documents/clean_water_act_section_401_certification_rule.pdf
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requirement, or federal agencies may deem the requirement waived, if the state or tribe does 
not act “within a reasonable period of time (which shall not exceed one year).”  

The Section 401 certification requirement reflects Congress’ stated intent “to recognize, 
preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and 
eliminate pollution, to plan the development and use . . . of land and water resources. . .” Clean 
Water Act § 101(b), 33 U.S.C. § 1251(b). In most cases, Section 401 certification proceeds with 
little controversy. However, in recent years, some states have been criticized for their expansive 
interpretation of Section 401 or for the length of time for completing their review. 

The Section 401 rule is the culmination of a series of actions by the Trump administration to 
curtail state and tribal authority under Section 401. In April 2019, the president issued Executive 
Order 13868, which directed EPA to update the agency’s 401 certification guidance and 
regulations. In June 2019, EPA issued a guidance document concerning the certification 
process. The final rule now replaces that guidance document. 

In a press release accompanying the rule, EPA stated that it “is returning the Clean Water Act 
certification process under Section 401 to its original purpose, which is to review potential 
impacts that discharges from federally permitted projects may have on water resources, not to 
indefinitely delay or block critically important infrastructure.”  

Description of New Rule.  EPA’s final rule includes provisions designed to accomplish the 
following: 

Limit the Scope of Section 401 Certification.  States and authorized tribes are directed to limit 
their review to the water quality impacts resulting from the point source discharges associated 
with the project that is the subject of the federal licensing or permitting process. 

States and authorized tribes may not base conditions or denials of certification on 
considerations other than water quality itself. Conditions must be necessary to assure that the 
discharge will comply with water quality requirements, and denials must be based on the 
inability to determine that the discharge will comply with water quality requirements. States and 
authorized tribes are required to document the connection between conditions or denials and 
state water quality requirements. 

Ensure Timely Decisions.  States or authorized tribes must act on certification requests within a 
reasonable period of time, not to exceed one year. Federal agencies are required to determine 
the reasonable period of time, either on a case-by-case basis or categorically. The clock starts 
when the state or authorized tribe receives the certification request and cannot be tolled once 
started. 

EPA explains that the time limit cannot be avoided by an applicant withdrawing its request 
voluntarily and resubmitting it. Voluntary withdrawals should only occur when there has been a 
material change to the proposed project. 

Establish Procedural Requirements.  The rule requires an applicant to request a prefiling 
meeting with the certifying state or tribe at least 30 days prior to submitting its certification 
request. The state or tribe need not grant the request, but the request for a prefiling meeting will 
provide notice of an upcoming certification request. 

https://www.govinfo.gov/content/pkg/FR-2019-04-15/pdf/2019-07656.pdf
https://www.govinfo.gov/content/pkg/FR-2019-04-15/pdf/2019-07656.pdf
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The rule also requires that a certification request for an individual license or permit include the 
following elements: 

1. Identify the project proponent(s) and a point of contact. 

2. Identify the proposed project. 

3. Identify the applicable federal license or permit. 

4. Identify the location and nature of any potential discharge that may result from the 
proposed project and the location of receiving waters. 

5. Include a description of any methods and means proposed to monitor the discharge and 
the equipment or measures planned to treat, control, or manage the discharge. 

6. Include a list of all other federal, interstate, tribal, state, territorial, or local agency 
authorizations required for the proposed project, including all approvals or denials 
already received. 

7. Include documentation that a prefiling meeting request was submitted to the certifying 
authority at least 30 days prior to submitting the certification request. 

8. Contain the following statement: “The project proponent hereby certifies that all 
information contained herein is true, accurate, and complete, to the best of my 
knowledge and belief.” 

9. Contain the following statement: “The project proponent hereby requests that the 
certifying authority review and take action on this CWA 401 certification request within 
the applicable reasonable period of time.”  

What Comes Next.  As with the new rule defining the phrase “waters of the United States,” a 
coalition of States—led by California, Washington and New York—has challenged the new 
regulation as an impermissible interpretation of the Clean Water Act.4  Thus, as with that rule, 
the fate of the Section 401 rule lies with the courts, unless the new administration adopts a new 
rule to replace it.   

C. Assembly Bill 92 Revises California Water Code Provision 
Governing Issuance of Section 401 Water Quality Certifications 

On June 29, 2020, just a few weeks before EPA adopted its new Section 401 regulation, 
California passed Assembly Bill 92.  This new state law (among other amendments) revised 
Section 13160 of the Water Code to authorize the State and Regional Water Boards to issue a 
water quality certification under Section 401 of the federal Clean Water Act before the 
environmental review for the project is completed under the California Environmental Quality 

                                               
4 See State of California v. Wheeler, Case No. 3:20-cv-04869 (N.D. Cal.).  Environmental groups have 
also filed a separate challenge in Pennsylvania.  See Delaware Riverkeeper Network v. Wheeler, Case 
No. 2:20-cv-03412 (E.D. Pa.).  In both cases, numerous states have intervened to defend the new rule.   

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB92
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Act, provided that the board issuing the certification determines that waiting until the 
environmental review is completed poses a substantial risk of waiving the state’s Section 401 
certification authority. The statute further provides that, consistent with federal law, the board 
issuing the certification may reserve the authority to reopen the certification to impose mitigation 
measures based on the final CEQA document for the project.   

The first part of the new state law is intended to align the timing of the State process for issuing 
a water quality certification with the maximum one-year time frame provided under Section 401 
of the Clean Water Act.  

But the second part of law—which allows reopening a water quality certification after it is first 
issued, in order to impose new requirements based on the completion of the CEQA review—
may run afoul of EPA’s interpretation of Section 401, and thus may be nullified by new law’s 
own qualifying requirement that the reservation of state authority must be “consistent with 
federal law.” As explained in the Federal Register preamble to EPA’s new Section 401 
regulation, “EPA has determined that Section 401 does not provide authority for a certifying 
authority to unilaterally modify a certification, either through certification conditions that purport 
to authorize the certifying authority to reopen the certification in the future or through any other 
mechanism.”  EPA’s position is based on the strict one-year maximum established by Congress 
in Section 401.   

D. California Court of Appeal Upholds Water Quality Certification and 
State Law Waste Discharge Requirements for Flood Control Project 

In Santa Clara Valley Water District v. San Francisco Bay Regional Water Quality Control Board 
59 Cal.App.5th 199 (2020), the court of appeal rejected a challenge to a water quality 
certification issued by the San Francisco Regional Water Board for a flood control project. The 
water quality certification at issue in the case was issued long before EPA’s new Section 401 
regulation or the revision of Water Code Section 13160 by AB 92 (2020). But the case touches 
on an important issue addressed by both the new federal regulation and the new state statute.   

The Regional Board initially issued a water quality certification for the project in March 2016.  
But the Board also specified that it would subsequently issue a permit (called Waste Discharge 
Requirements, or WDRs) under the independent state law authority of the California Porter-
Cologne Water Quality Control Act5 to require compensatory mitigation for the project’s impacts 
on water quality.  Then, in April 2017, the Regional Board rescinded the water quality 
certification and issued a new certification along with the state law WDRs, which required 
substantial offsite mitigation.  In addition to making several claims under the California 
Environmental Quality Act, the Water District (the project proponent) argued that (1) the 
Regional Board’s rescission and reissuance of the water quality certification violated the one-
year time limit for action under Section 401 of the Clean Water Act; and (2) the Regional Board 
lacked the authority to require mitigation under the Porter-Cologne Act because the project did 
not involve the discharge of any “waste” into state waters. 

On the first claim, the court reasoned that—regardless of the one-year time limit in the Clean 
Water Act—the Porter-Cologne Act independently authorized the imposition of the mitigation 

                                               
5 See Cal. Water Code §§ 13000 et seq.   

https://www.courts.ca.gov/opinions/documents/A157127.PDF
https://www.courts.ca.gov/opinions/documents/A157127.PDF
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requirements without any such time limit. On the second claim, the court explained that, even 
though the project resulted only in the discharge of naturally occurring sediments, the definition 
of “waste” under Porter-Cologne was sufficiently broad to cover the discharge and to authorize 
the imposition of mitigation.6   

The first ruling is particularly noteworthy. As explained above, Section 401 requires that a state 
or tribal certifying authority make a certification decision within a reasonable period of time 
“which shall not exceed one year,” or the power to issue or deny the certification is waived. In 
response to the claim that the Regional Board’s rescission and reissuance of the certification in 
this case violated Section 401, the court acknowledged that “[t]his may be correct.”  But the 
court nevertheless upheld the Regional Board’s action as authorized under the Porter-Cologne 
Act. It remains to be seen whether this type of practice will continue to be authorized by the 
courts under EPA’s new Section 401 regulation. As explained above, in issuing that regulation, 
EPA expressed the view that a previously issued certification may not be unilaterally reopened 
or modified by a state certifying authority.   

E. Superior Court Decision Limits Application of State Water 
Resources Control Board’s Wetland Procedures 

On December 17, 2020, the Sacramento County Superior Court issued a ruling in a case 
challenging the validity of the State Water Resources Control Board’s “State Wetland Definition 
and Procedures for Discharges of Dredged or Fill Materials to Waters of the State” (adopted 
Apr. 2, 2019). See San Joaquin Tributaries Authority v. California State Water Resources 
Control Board, Sacramento County Superior Court Case No. 34-2019-80003133 (Dec. 17, 
2020). The Procedures are designed to provide a common, statewide definition of what 
constitutes a wetland under state law, and to provide consistency in the standards and 
procedures for the Regional Water Quality Control Boards to authorize projects that result in the 
fill of surface waters. The Procedures cover both (1) the issuance of a water quality certification 
under Section 401 of the Clean Water Act for projects resulting in the fill of “waters of the United 
States”; and (2) the approval of the fill of waters that do not qualify for federal jurisdiction but 
meet the broader state law definition of “waters of the state” under the independent statutory 
authority of the California Porter-Cologne Water Quality Control Act.7 The Procedures are a 
fundamental part of the State Board’s longstanding efforts to fill in the gaps in regulatory 
coverage created by receding federal jurisdiction for isolated wetlands and small water bodies 
that have only a remote connection to downstream navigable waters. In order to implement and 
enforce the Procedures, the State Board incorporated them into two of its statewide water 
quality control plans: one covering inland surface waters and enclosed bays and estuaries 
(which will collectively be referred to as inland waters), and the other covering ocean waters.   

The superior court ruled that the Procedures are valid insofar as they pertain to projects that fill 
federally jurisdictional waters, but it enjoined the State Board from applying the Procedures to 
                                               
6 “Waste” is defined under Section 13050(d) of the Water Code as including “sewage and any and all 
other waste substances, liquid, solid, gaseous, or radioactive, associated with human habitation, or of 
human or animal origin, or from any producing, manufacturing, or processing operation, including waste 
placed within containers of whatever nature prior to, and for purposes of, disposal.” 
7 See Cal. Water Code §§ 13000 et seq.  Unlike the limited definition of “waters of the United States” 
under the federal Clean Water Act, Section 13050(e) of the California Water Code defines “waters of the 
state” as “any surface water or groundwater, including saline waters, within the boundaries of the state.” 
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non-federal inland waters.  The court reasoned as follows:  Under Section 13140 of the Water 
Code, each Regional Board has broad authority to adopt a water quality control plan (commonly 
referred to as a “Basin Plan”) establishing the applicable water quality requirements for its 
geographic area. But under the plain text of Section 13170 of the Water Code, the State Board 
may adopt a statewide water quality control plan only for those inland waters that are regulated 
by the Clean Water Act. Based on this clear textual difference between these two provisions, 
the court concluded that the State Board was prohibited from adopting a statewide water quality 
control plan for non-federal inland waters. The court reached a different conclusion for ocean 
waters, since the State Board is authorized under Section 13170.2 of the Water Code to a adopt 
a statewide water quality control plan for such waters without any restrictions based on the 
federal Clean Water Act. But the ruling on ocean waters seems of little practical relevance, 
since it is difficult to imagine any such waters that are not covered by the federal Act.   

Lastly, the court rejected the State Board’s claim that its Procedures were authorized by Section 
13140 of the Water Code, which provides that the Board may “formulate and adopt state policy 
for water quality control.”  According to the court, the authority to adopt “policy” does not include 
the authority to establish requirements as part of a water quality control plan.  The court pointed 
to Section 13142 of the Water Code, which provides that state “policy” consists of things such 
as “principles” and “guidance,” which “connote a level of generality that is higher than that 
associated with [a water quality control plan],” and which also entail less robust public 
participation procedures.   

Next Steps.  While a state law permit is still required for the fill of non-federal “waters of the 
state” under the Porter-Cologne Act, the standards for issuing such permits are now unclear. It 
is virtually certain the State Board will appeal the superior court’s decision. If the decision 
ultimately stands, the Regional Boards could use their own broad authority to adopt the 
Procedures as part of their respective Basin Plans, but this would be an extensive and lengthy 
process that could take several years. Until the matter is resolved, the decision adds a 
significant layer of uncertainty regarding the standards that govern the state’s regulatory 
program for fill projects affecting “waters of the state”—on top of the pervasive uncertainty that 
has long plagued the federal program under the Clean Water Act regulating “waters of the 
United States.”  

F. Army Corps of Engineers Issues Final Rule to Renew 12 Nationwide 
Permits and Issue 4 New Nationwide Permits 

For projects that result in the fill of a water of the United States, obtaining coverage under a 
Nationwide Permit (NWP) is a streamlined option that avoids the procedural and substantive 
requirements of having to secure an individual discharge permit under Section 404 of the Clean 
Water Act—including an alternatives analysis under Section 404(b)(1) that requires 
implementation of the Least Environmentally Damaging Practicable Alternative and an 
individualized environmental review under the National Environmental Policy Act. The NWP 
program (which is authorized under Section 404(e) of the Clean Water Act and governed by 
federal regulations codified at 33 C.F.R. Part 330) allows the Army Corps of Engineers, the 
federal agency charged with issuing Section 404 permits, to issue NWPs for broad classes of 
activities that have minimal impacts on the aquatic ecosystem. In January 2017, the Corps 
issued its latest round of NWPs, consisting of 52 different NWPs covering activities ranging from 
minor dredging projects to stormwater management facilities to residential and commercial 

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/8593
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developments resulting in less than 0.5 acres of fill.  Each NWP specifies the applicable 
eligibility criteria and the conditions that must be met for permit coverage.   

Although the NWPs issued in 2017 do not expire until March 18, 2022, the Corps published a 
proposed rule in September 2020 to reissue the 52 existing NWPs (with some modifications) 
and to issue 5 new NWPs. 85 Fed. Reg. 57,298 (Sept. 15, 2020). At least in part, the proposal 
was intended to respond to court cases addressing NWP 12 covering utility line activities and 
NWP 48 covering commercial shellfish and aquaculture activities.   

On January 13, 2021, the Corps issued its final rule, which takes a more limited approach. 86 
Fed. Reg. 2744 (Jan. 13, 2021). The rule renews 12 existing NWPs and issues 4 new NWPs, 
leaving in place for now the existing 40 NWPs that remain.  For 10 of the existing NWPs that are 
being reissued, the most noteworthy change is the elimination of the requirement that the 
discharge must not result in the loss of more than 300 linear feet of streambed to qualify for 
permit coverage. Under the 2017 NWPs, the Corps had the discretion to waive this requirement 
on a case-by-case basis if it determined that the environmental impacts from the discharge 
would be minimal. But under the 10 renewed NWPs, this requirement is eliminated entirely. This 
change applies to NWP 29 (residential developments) and NWP 39 (commercial and 
institutional developments), although the requirement still applies that the discharge may not 
result in the loss of more than 0.5 acres of waters of the United States in order to qualify for 
permit coverage. This change also applies to renewal energy projects that otherwise qualify for 
NWP 51 (land-based renewal energy facilities) or NWP 52 (water-based renewal energy 
generation pilot projects).8  

For existing NWP 12 covering utility line projects, this NWP has now been broken into three 
different NWPs:  the reissued NWP 12 (oil or natural gas pipelines); new NWP 57 (electrical 
utility line and telecommunications activities; and new NWP 58 (utility line activities for water 
and other substances). Existing NWP 48 covering commercial shellfish aquaculture activities 
has also been reissued, and has been supplemented with new NWP 55 (seaweed mariculture 
activities) and new NWP 56 (finfish mariculture activities). 

The Corps also has modified many of the “General Conditions” (GCs) that must be met for 
permit coverage.  Some of the more notable changes are as follows: 

• GC 17—Tribal Rights: The revised condition specifies that a permitted activity 
may not impair reserved tribal rights, but eliminates the prior text prescribing that 
an activity “may cause no more than minimal adverse effects on tribal rights 
(including treaty rights), protected trial resources, or tribal lands.” 

• GC 18—Endangered Species: The revised condition eliminates the specific 
references to “direct effects” and “indirect effects” on listed species and their 
critical habitat, to reflect the new Endangered Species Act regulations adopted in 
2019. The new ESA regulations no longer use these terms and instead simplify 

                                               
8 The 300-foot maximum also has been eliminated from the following NWPs that the Corps has reissued: 
NWP 21 (surface coal mining activities); NWP 40 (agricultural activities); NWP 42 (recreational facilities); 
NWP 43 (stormwater management facilities); NWP 44 (mining activities); and NWP 50 (underground coal 
mining activities). 

https://www.govinfo.gov/content/pkg/FR-2020-09-15/pdf/2020-17116.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-13/pdf/2021-00102.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-13/pdf/2021-00102.pdf
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the definition of “effects of the action” as the consequences that would not occur 
but for the proposed action and that are reasonably certain to occur.    

• GC 20—Historic Properties: The revised condition clarifies the Corps’ obligation 
to identify potentially affected historic properties, stating that the agency “shall 
make a reasonable and good faith effort to carry out appropriate identification 
efforts commensurate with potential impacts.” The Corps explains that this 
change is consistent with regulations under the National Historic Preservation 
Act. 

• GC 23—Mitigation: The revised condition specifies that compensatory mitigation 
at a minimum 1:1 ratio will be required for all losses of stream bed that exceed 
3/100-acre and that require a pre-construction notification (which is discussed 
below), unless the Corps determines in writing on a project-specific basis that 
either some other form of mitigation would be more environmentally appropriate 
or the adverse environmental effects of the proposed activity are no more than 
minimal. Note that the revised condition retains the prior text containing the same 
mitigation requirement for all wetland losses that exceed 1/10-acre and that 
require a pre-construction notification. For impacts to streams, mitigation should 
be provided through stream rehabilitation, enhancement or preservation if 
practicable, although the revised text provides that the mitigation requirement 
may be satisfied through the restoration or enhancement of riparian areas 
adjacent to the affected stream. As with wetlands losses of less than 1/10-acre, 
stream bed losses of less than 3/100-acre may require mitigation on a case-by-
case basis if determined necessary by the Corps to ensure that there are “only 
minimal adverse environmental effects.”   

• GC 28—Use of Multiple NWPs: The revised text adds a new condition that, if one 
or more NWPs are used for a project, the acreage loss “authorized by those 
NWPs cannot exceed their respective specified acreage limits.” The text provides 
the following example:  if a commercial development under NWP 39 (with a 
maximum acreage loss of 0.5 acres) also includes filling an upland ditch under 
NWP 46 (with a maximum acreage loss of 1 acre), then the maximum acreage 
loss for the commercial development is 0.5 acres and the total acreage loss from 
the project may not exceed 1 acre.  As with the prior version of this condition, if 
only of the NWPs has an acreage limit, then the total project may not cause an 
acreage loss exceeding that limit.   

• GC 32—Pre-Construction Notification (PCN): Certain NWPs require submission 
of a PCN to the Corps, while other NWPs require submission of a PCN only 
under specified circumstances. When a PCN is required, the Corps has 30 days 
to determine whether it is complete, and then it has 45 days after the PCN is 
complete to make a decision on whether the activity is authorized. If the Corps 
does not respond with this 45-day period, the activity may proceed, unless 
consultation is required under either Section 7 of the Endangered Species Act or 
Section 106 of the National Historic Preservation, in which case the activity may 
not proceed unless the required consultation has been completed. 
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The new final rule makes several changes to the requirements for a PCN, some 
of which are designed to conform to other changes that are made in the final rule. 
It is important for applicants to carefully review the PCN conditions to ascertain 
when one is required and, if so, what it must contain.   

Lastly, the new rule makes a number of changes to the NWP definitions, mostly to align with the 
new regulation defining “waters of the United States.”   

For the 40 existing NWPs that were not renewed in the final rule, these will continue to be apply 
until their expiration in March 2022. 

Next Steps: The new and reissued NWPs are slated to become effective on March 15, 2021, 
after the new administration takes office. This timing has led to predictions by some 
commentators that the new administration may seek to nullify the revisions before they take 
effect. As with other regulatory developments under the Clean Water Act, the volatility of 2020 is 
likely to continue into the new year. 

G. U.S. Supreme Court Rules Clean Water Act May Regulate 
Discharges Through Groundwater that Reach Waters of the United 
States 

In County of Maui v. Hawaii Wildlife Fund, 140 S. Ct. 1462 (2020), the U.S. Supreme Court 
addressed whether the Clean Water Act applied to a discharge of pollution that travels through 
groundwater before reaching a water of the United States. The Court ruled that a permit is 
required under the Act when such a discharge is found to be “the functional equivalent of a 
direct discharge” into a water of the U.S.  By its own admission, the Court’s open-ended 
standard leaves unanswered questions that will need to be resolved by future court decisions 
and executive action. Absent further legislation by Congress to define more precisely when a 
permit is required, the Maui decision likely will create more uncertainty, and lead to more 
litigation, over the boundaries of Clean Water Act jurisdiction. 

Background.  The Clean Water Act generally requires a National Pollutant Discharge 
Elimination System (NPDES) permit for the “discharge of any pollutant,” defined as “any 
addition of any pollutant to navigable waters from any point source.” 33 U.S.C. §§ 1311(a), 
1362(12)(A). A point source is defined as “any discernible, confined and discrete conveyance, 
including but not limited to any … well … from which pollutants are or may be discharged.” Id. § 
1362(14). As explained above, the Act defines “navigable waters” merely as “waters of the 
United States,” the definition of which is set out in the new Navigable Waters Protection Rule 
issued in January 2020.  

In this case, the County of Maui disposed of treated effluent from its wastewater treatment plant 
by injecting it into four underground wells. The wells are located about 0.5 miles from the Pacific 
Ocean, which is without question a regulated “navigable water.” The State of Hawaii (which like 
most states has delegated authority from EPA to issue NPDES permits under the Act) agreed 
with the county that no permit was required, even though some of the injected effluent 
eventually reached the ocean. 

Environmental groups sued, claiming Maui violated the Act by discharging pollutants to 
navigable waters from a point source without a NPDES permit. The Ninth Circuit ruled that a 

https://www.supremecourt.gov/opinions/19pdf/18-260_jifl.pdf
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NPDES permit was required based on three factors: (1) the pollutants were discharged from a 
point source (i.e., the injection wells), (2) the pollutants were “fairly traceable” from a point 
source to a navigable water (i.e., the Pacific Ocean) such that the discharge was the “functional 
equivalent of a discharge into the navigable water,” and (3) more than a de minimis level of 
pollutants reached navigable waters. Hawaii Wildlife Fund v. County of Maui, 886 F.3d 737 
(9th Cir. 2018). 

Shortly after the Ninth Circuit’s decision, a split developed among the federal circuit courts of 
appeal regarding the Act’s scope as applied to discharges of pollution traveling through 
groundwater. The Fourth Circuit held that a permit is required for discharges through 
groundwater to navigable waters only when there is a “direct hydrological connection” between 
the groundwater and the navigable surface water. Upstate Forever v. Kinder Morgan Energy 
Partners, L.P., 887 F.3d 637 (4th Cir. 2018). The Sixth Circuit adopted the narrower view that 
the Act simply does not regulate pollution that travels through groundwater or any other indirect 
route to reach navigable waters. Kentucky Waterways Alliance v. Kentucky Utilities Co., 905 
F.3d 925 (6th Cir. 2018). Meanwhile, in April 2019, the EPA issued an “Interpretive Statement,” 
which took the position that the Act excludes “all releases of pollutants from a point source to 
groundwater . . . regardless of a hydrologic connection between the groundwater and a 
jurisdictional surface water.” 84 Fed. Reg. 16,810 (Apr. 23, 2019). 

The Supreme Court’s Ruling.  In a 6-3 opinion written by Justice Breyer, the Supreme Court 
ruled that the Ninth Circuit erred by finding that the Act applies whenever a discharge to 
groundwater is “fairly traceable” to a downgradient surface water, concluding this interpretation 
is overly expansive. Rather, the Supreme Court ruled that the Act’s permitting requirements 
cover only discharges through groundwater that are the “functional equivalent” of a direct 
surface discharge. According to the Court, this occurs “when the discharge reaches the same 
result through roughly similar means” as when a point source directly discharges pollutants into 
navigable waters. 

Rather than establish a bright-line rule for defining a “functional equivalent” discharge, the Court 
provided a nonexclusive list of factors that may be relevant depending on the circumstances 
presented in each case, noting that the first two factors would often be the most important: 

1. Transit time 

2. Distance traveled 

3. The nature of the material through which the pollutant travels 

4. The extent to which the pollutant is diluted or chemically changed as it travels 

5. The amount of pollutant entering the navigable waters relative to the amount of the 
pollutant that leaves the point source 

6. The manner by or area in which the pollutant enters the navigable waters 

7. The degree to which the pollution (at that point) has maintained its specific identity 

https://cdn.ca9.uscourts.gov/datastore/opinions/2018/03/30/15-17447.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2018/03/30/15-17447.pdf
http://www.ca4.uscourts.gov/Opinions/171640.P.pdf
http://www.ca4.uscourts.gov/Opinions/171640.P.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/18a0213p-06.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/18a0213p-06.pdf
https://www.govinfo.gov/content/pkg/FR-2019-04-23/pdf/2019-08063.pdf
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The Court acknowledged the difficulties with its open-ended approach in providing a clear 
definition of the specific circumstances under which a permit would be required. The Court thus 
left it to lower courts to “provide guidance through decisions in individual cases” and the EPA to 
“provide administrative guidance (within statutory boundaries).” 

Justice Kavanaugh wrote a brief concurrence to stress his view that the decision is consistent 
with Justice Scalia’s plurality opinion in Rapanos v. United States, 547 U.S. 715 (2006). In 
Rapanos, a wetlands enforcement case, five justices found that Mr. Rapanos had been wrongly 
convicted, but without agreeing why. Justice Scalia’s four-justice plurality opined that the Act 
regulates only “relatively permanent, standing or continuously flowing bodies of water” and 
“wetlands with a continuous surface connection” to such waters. Justice Kennedy provided the 
fifth vote to overturn the conviction, but he rejected Justice Scalia’s narrow jurisdictional 
standard in favor of the broader “significant nexus” test. 

Recalling the fractured Rapanos case, Justice Alito dissented in Maui, bemoaning the 
uncertainty posed by the “functional equivalent” test, and declaring that the majority “adopts a 
nebulous standard, enumerates a non-exhaustive list of potentially relevant factors, and washes 
its hands of the problem.” Quoting Chief Justice Roberts’ concurrence in Rapanos—which 
similarly had lamented the lack of a clear standard for defining what constitutes a “navigable 
water” in the surface water context—Justice Alito cautioned: “We should not require regulated 
parties to ‘feel their way on a case-by-case basis’ where the costs of uncertainty are so great.” 

Justice Thomas, joined by Justice Gorsuch, issued another dissenting opinion, which posited 
that there was no direct “addition” of pollutants to the ocean in the case, and hence no regulated 
“discharge.” 

Implications of the Ruling.  In declining to articulate a clear-cut test for when a discharge 
through groundwater is subject to permitting under the Act, the Maui decision—like the Court’s 
previous decision in Rapanos—is likely to generate considerable uncertainty, and thus more 
litigation, over the Act’s reach. In dicta, the majority suggested that discharges through 
groundwater fifty miles and “many years” away from the nearest navigable water “likely” would 
not be subject to the Act, but this extreme example has not been ruled out. Additionally, while 
the decision urged the EPA to develop “administrative guidance” to implement and further 
define the Court’s “functional equivalent” test, the decision is notable in its refusal to defer to the 
EPA’s Interpretative Statement that specifically addressed releases of pollutants from a point 
source to groundwater that reach a jurisdictional surface water. 

Moreover, by taking pains to cast the Maui ruling as flowing naturally from Justice Scalia’s 
opinion in Rapanos, Justice Kavanaugh may well be importing into the groundwater arena the 
same uncertainty that has long plagued the wetlands regulatory arena. The 2006 Rapanos 
decision has generated years of uncertainty, litigation, and numerous rule-making 
proceedings— with a new final regulation (discussed above) published in the Federal Register 
in April 2020 just two days prior to the Maui decision to define which kinds of surface water 
bodies are covered by the Act. The Court’s open-ended standard in the Maui decision could 
similarly generate long-term uncertainty, and a spate of litigation, over what types of discharges 
through groundwater are covered by the Act. 

EPA’s Draft Maui Guidance.  In response to the Supreme Court’s suggestion to develop 
“administrative guidance,” on December 4, 2020, the EPA issued a Draft Guidance 

https://www.epa.gov/sites/production/files/2020-12/documents/draft_ow_maui_guidance_document_-_12.2020_-_epa-hq-ow-2020-0673.pdf
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Memorandum to implement the Maui decision.  The stated purpose of the guidance is “to assist 
the regulated community and permit writers with incorporating the Maui holding into existing 
[Clean Water Act] NPDES programs and authorized state programs.”   

The guidance explains that the Maui decision did not alter the Clean Water Act’s fundamental 
requirements for when a discharge permit is needed. Specifically, there must be an actual 
discharge of pollutants from a point source that reaches jurisdictional waters. A point source 
discharge of pollutants through groundwater is not sufficient to require a permit, since “such 
discharges may never reach jurisdictional waters for a number of reasons, including 
characteristics of the pollutant itself and the nature of the subsurface aquifer and hydrology.” 
Further, a mere allegation without supporting evidence that a discharge may be reaching 
jurisdictional waters through groundwater is not sufficient to require a permit, as a facility owner 
or operator has no legal obligation to rebut such an allegation by proving the absence of a 
discharge. 

Rather, the guidance indicates that a further analysis may be warranted under Maui to 
determine whether a permit is required only when there are indications that a discharge through 
groundwater may in fact reach jurisdictional waters. Such indications may include, for example, 
“a discharge of highly mobile pollutants from a point source directly to sandy soils, or in an area 
with shallow groundwater in close proximity to a water of the United States.” If there is such an 
indication, the guidance suggests evaluating a range of technical factors such as hydraulic 
conductivity, hydraulic gradient, depth to groundwater, groundwater flow path, and pollutant-
specific dynamics.   

The guidance further explains that a permit may not be required even where there is a point 
source discharge of pollutants through groundwater that actually reaches a water of the United 
States, since under Maui only a subset of these discharges is subject to the Act. More 
specifically, such a discharge requires a permit only if it is the “functional equivalent” to a direct 
discharge to jurisdictional waters. The guidance explains:   

Pollutants may be discharged from a point source and migrate through a system 
that treats, provides uptake of, dilutes, or retains pollutants before the pollutant 
reaches a water of the United States. If the pollutant composition or 
concentration that ultimately reaches the water of the United States is different 
from the composition or concentration of the pollutant as initially discharged, 
whether through chemical or biological interaction with soils, microbes, plants 
and their root zone, groundwater, or other pollutants, or simply through physical 
attenuation or dilution, it might not be the “functional equivalent” of a direct 
discharge to a water of the United States. By contrast, a discharge via 
groundwater that reaches a water of the United States in the same or nearly the 
same chemical composition and concentration may be more like a direct 
discharge to the jurisdictional water. 

Lastly, the guidance explains that, in addition to the seven factors set out by the Court in Maui, 
one other factor also should be considered as part of the “functional equivalent” analysis:  the 
design and performance of the system or facility from the pollutant is released. Thus, for 
example, if the point of discharge is engineered in a way that slows the transit time of a 
pollutant, increases the distance that a discharge travels, or promotes dilution, adsorption or 
dispersion of the pollutant before the discharge reaches a water of the U.S., this factor may 

https://www.epa.gov/sites/production/files/2020-12/documents/draft_ow_maui_guidance_document_-_12.2020_-_epa-hq-ow-2020-0673.pdf
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militate against requiring a permit. On the other hand, if the system or facility is designed and 
performs to discharge pollutants “consistently and predictably from a point source through 
groundwater and into a water of the United States,” then it is more likely a permit will be 
required.   

Next Steps. The guidance elaborates on the factors that inform the “functional equivalent” test to 
ascertain when a Clean Water Act permit is required, but at bottom the test remains open-ended 
and uncertain in its application. In addition, the guidance is not a formal regulation, and 
expressly acknowledges that it “does not have the force and effect of law and it does not the 
public in any way.” Thus, as with the continuing uncertainty over the definition of the phrase 
“waters of the United States,” courts and regulators will need to grapple with the lingering 
uncertainty of what it means to be a “functional equivalent of a direct discharge” to such waters.     

II. Protected Species 
A. New Regulation Defines Criteria and Process for Critical Habitat 

Exclusions under the Endangered Species Act 

The U.S. Fish & Wildlife Service adopted a final regulation on December 18, 2020, to establish 
the procedures and criteria for excluding areas from critical habitat designations under the 
Endangered Species Act. 85 Fed. Reg. 82,376 (Dec. 18, 2020).  The final regulation is 
unchanged from the proposed rule published on September 8, 2020. 85 Fed. Reg. 55,398 
(Sept. 8, 2020).  The FWS adopted the new rule to provide clarity on the exclusion process in 
light of agency experience and current practices, and to respond to the U.S. Supreme Court’s 
decision in Weyerhaeuser Co. v. U.S. Fish & Wildlife Service, 139 S. Ct. 361 (2018), which 
ruled that decisions not to grant an exclusion—like decisions to grant an exclusion—are subject 
to judicial review. The rule applies prospectively and only to critical habitat designations by the 
FWS; designations by the National Marine Fisheries Service will continue to rely on existing 
rules and policies. 

Background. When a species is listed under the ESA as threatened or endangered, there is a 
statutory requirement to designate “critical habitat” for the species. This designation generally 
includes, and is designed to protect, the areas that contain the biological and physical features 
that are essential to the species’ conservation. However, Section 4(b)(2) of the ESA provides 
that the FWS “may” exclude an area from a critical habitat designation—“after taking into 
consideration the economic impact, the impact on national security, and any other relevant 
impact” of including the area in the designation—if the FWS determines that the benefits of the 
exclusion outweigh the benefits of inclusion. An area qualifying as critical habitat may not be 
excluded from a designation if the failure to designate the area will result in the species’ 
extinction. 16 U.S.C. § 1533(b)(2). 

The New Regulation. The new regulation provides that, when the FWS publishes a proposed 
rule designating critical habitat for a species, it will at the same time also publish and make 
available for public review and comment a draft analysis of the economic and other relevant 
impacts of the designation. “Economic impacts” may include effects on the economy of a 
particular area, productivity, or jobs, and any opportunity costs arising from the designation as 
well as the possible benefits. “Other relevant impacts” may include effects on tribes, states, local 
governments, public health and safety, community interests, the environment (such as 

https://www.govinfo.gov/content/pkg/FR-2020-12-18/pdf/2020-28033.pdf
https://www.govinfo.gov/content/pkg/FR-2020-09-08/pdf/2020-19577.pdf
https://www.law.cornell.edu/uscode/text/16/1533
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increased risk of wildfire or pest and invasive species management), federal lands, and 
conservation plans, agreements, or partnerships.  

The FWS will consider impacts at a scale that it determines to be appropriate and will compare 
the impacts with and without the designation. Impacts may be described qualitatively or 
quantitatively. Prior to finalizing the designation of critical habitat, the FWS will consider the 
probable economic, national security, and other relevant impacts of the designation. 

With respect to excluding an area from a critical habitat designation, the FWS has discretion to 
consider an exclusion on its own initiative, and it must consider an exclusion when a proponent 
presents “credible information regarding the existence of a meaningful economic or other 
relevant impact” that would result from designation of that area. The proposed critical habitat 
designation must identify any areas being considered for exclusion and explain why. 

When analyzing the benefits of including or excluding an area based on impacts that are 
“identified by experts in, or by sources with firsthand knowledge of, areas outside of the [FWS’] 
expertise,” the FWS must give weight to the expert or firsthand information, unless there is 
“material evidence that rebuts that information.” Impacts that are outside of the FWS’ expertise 
include (1) nonbiological impacts identified by federally recognized Indian tribes, state or local 
governments, or a permittee, lessee, or applicant for a permit, lease, or contract on federal 
lands; and (2) impacts based on national security identified by the U.S. Department of Defense, 
Department of Homeland Security, or any other federal agency responsible for national or 
homeland security. 

When analyzing the benefits of including or excluding an area that is covered by a conservation 
plan, agreement, or partnership authorized by an Incidental Take Permit issued under Section 
10 of the ESA, the FWS will consider: (1) whether the permittee is properly implementing the 
conservation plan or agreement; (2) whether the species for which critical habitat is being 
designated is a covered species in the conservation plan or agreement; and (3) whether the 
conservation plan or agreement specifically addresses the habitat of the species for which 
critical habitat is being designated and meets the conservation needs of the species in the 
planning area. 

When analyzing the benefits of including or excluding an area that is covered by a conservation 
plan, agreement, or partnership that is not authorized by an ESA Incidental Take Permit, the 
FWS may consider a host factors, including: (1) the degree to which the record of the plan, or 
information provided by proponents of an exclusion, supports a conclusion that a critical habitat 
designation would impair the realization of the benefits expected from the plan, agreement, or 
partnership; (2) the extent of public participation in the development of the conservation plan; 
(3) the degree to which agency review and required determinations (e.g., state regulatory 
requirements) have been completed, as necessary and appropriate; (4) whether National 
Environmental Policy Act reviews or similar reviews occurred, and the nature of any such 
reviews; (5) the demonstrated implementation and success of the chosen mechanism; (6) the 
degree to which the plan or agreement provides for the conservation of the physical or biological 
features that are essential to the conservation of the species; (7) whether there is a reasonable 
expectation that the conservation management strategies and actions contained in a 
management plan or agreement will be implemented; and (8) whether the plan or agreement 
contains a monitoring program and adaptive management to ensure that the conservation 
measures are effective and can be modified in the future in response to new information. 
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If the FWS conducts an exclusion analysis, then it is required to exclude the areas considered 
for exclusion if it determines that the benefits of exclusion outweigh the benefits of inclusion, 
unless the FWS finds that exclusion will result in the species’ extinction. 

Next Steps.  The final regulation is slated to take effect on January 19, 2021. However, as with 
many recent environmental regulations, litigation is anticipated, as environmental groups claim 
that the regulation will decrease the amount of land designated as critical habitat for economic 
reasons as compared to current practice. In addition, it remains to be seen whether the new rule 
will be targeted by the new administration for a regulatory repeal effort.    

B. New Regulation Defines the Term “Habitat” for Purposes of Critical 
Habitat Designations under the Endangered Species Act 

The U.S. Fish and Wildlife Service and the National Marine Fisheries Service on December 16, 
2020, jointly adopted a final regulation providing a one-sentence definition for the term “habitat” 
under the Endangered Species Act. 85 Fed. Reg. 81,411 (Dec. 16, 2020).  Under the new 
regulation, “habitat” is defined as follows: “For the purposes of designating critical habitat only, 
the abiotic and biotic setting that currently or periodically contains the resources and conditions 
necessary to support one or more life processes of a species.” As explained in the preamble to 
the regulation, “abiotic” means derived from nonliving sources such as soil, water, temperature, 
or physical processes, whereas “biotic” means derived from living sources such as a plant 
community type or prey species.  

The new regulation substantially revises the proposed definition published in August 2020, 
which was as follows: “The physical places that individuals of a species depend upon to carry 
out one or more life processes. Habitat includes areas with existing attributes that have the 
capacity to support individuals of the species.” 85 Fed. Reg. 47,333 (Aug. 5, 2020). The stated 
purpose of the changes in the final regulation is to make the definition clearer, simpler, and 
more logical. 

Background. As explained above, when a species is listed under the ESA as threatened or 
endangered, there is a statutory requirement to designate “critical habitat” for the species. The 
ESA defines the term “critical habitat” as encompassing both of the following: 

• The specific areas within the geographical area occupied by the species at the 
time it is listed on which are found those physical or biological features that are 
essential to the conservation of the species and which may require special 
management considerations or protection. 

• The specific areas outside the geographical area occupied by the species at the 
time it is listed, upon a determination that such areas are essential for the 
conservation of the species. 16 U.S.C. 1532(5)(A). 

However, neither the ESA nor the implementing regulations have until now included a specific 
definition of the word “habitat.”  

In Weyerhaeuser Co. v. U.S. Fish & Wildlife Service, 139 S. Ct. 361 (2018), the U.S. Supreme 
Court explained that the ESA does not authorize the designation of an area as “critical habitat” 
for a species unless the area “is also habitat for the species.” Following the Supreme Court’s 

https://www.govinfo.gov/content/pkg/FR-2020-12-16/pdf/2020-27693.pdf
https://www.govinfo.gov/content/pkg/FR-2020-08-05/pdf/2020-17002.pdf
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decision, the FWS and NMFS adopted joint regulations in August 2019 that, among other 
things, established the criteria for including as part of a critical habitat designation the areas 
outside the geographical area occupied by the species. 84 Fed. Reg. 45,020 (Aug. 27, 2019).  

Under the 2019 regulations, an area unoccupied by the species may be considered for a critical 
habitat designation only if the occupied areas would be inadequate to ensure the species’ 
conservation. And once this hurdle is cleared, an unoccupied area may be included in a 
designation only if “there is a reasonable certainty” both that the area will contribute to the 
species’ conservation and that the area contains one or more of the physical or biological 
features essential to the species’ conservation. 50 C.F.R. § 424.12(b)(2).  

The New Regulation. The new definition of “habitat” is designed to further implement the 
Supreme Court’s Weyerhaeuser decision. The preamble to the final regulation explains the 
following components of the new definition: 

• It applies only in the context of critical habitat designations and not to other ESA 
contexts where the word “habitat” is used. 

• It “is inclusive of all qualities of an area that can make that area important to the 
species.” 

• It includes “ephemeral” habitats—i.e., areas that may be variable temporally or 
spatially—and is not limited to areas where resources and conditions supporting the 
species are consistently present. 

• It includes areas used by the species during a particular season (e.g., for migratory 
purposes) or at a particular phase in the species’ life cycle (e.g., freshwater spawning 
habitat versus adult marine habitat). 

• It is consistent with the concept that areas that are unoccupied by the species may be 
included in a critical habitat designation. As the preamble explains, if an unoccupied 
area “nonetheless provides ‘the abiotic and biotic setting that currently or periodically 
contains the resources and conditions necessary to support one or more life processes 
of a species,’ it will remain ‘habitat’ for the species despite the absence of the species.” 

• Lastly, it “excludes areas that do not currently or periodically contain the requisite 
resources and conditions, even if such areas could meet this requirement in the future 
after restoration activities or other changes occur.” 

Next Steps. The new regulation became effective on January 15, 2021. However, as with other 
recent environmental regulations, litigation is likely and it also remains to be seen whether the 
new definition will be the subject of a regulatory repeal effort by the new administration.  

C. New Regulation Limits Definition of “Take” under Migratory Bird 
Treaty Act  

The U.S. Fish and Wildlife Service issued a final rule on January 7, 2021, which becomes 
effective on February 8, that narrowly interprets the protections afforded by the Migratory Bird 
Treaty Act. 86 Fed. Reg. 1134 (Jan. 7, 2021). The new rule provides that the MBTA prohibits 

https://www.govinfo.gov/content/pkg/FR-2019-08-27/pdf/2019-17518.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-07/pdf/2021-00054.pdf
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only the intentional take of migratory birds, and not incidental and unintentional take associated 
with land development activities or project operations. The new rule seeks to codify a December 
2017 U.S. Department of Interior guidance memorandum (known as Memorandum M-37050), 
which reversed the agency’s January 2017 guidance issued at the end of the Obama 
administration. The new rule is unchanged from the proposed rule published in February 2020. 
85 Fed. Reg. 5915 (Feb. 3, 2020).    

Background.  The MBTA prohibits the unauthorized taking or killing of over one thousand 
species of migratory birds, many of which are common and abundant. The MBTA is a strict 
liability criminal law with potentially broad applicability. Specifically, the act makes it illegal to 
“pursue, hunt, take, capture, kill, attempt to take, capture, or kill, possess . . . any migratory bird 
. . . or any part, nest, or egg of any such bird.” 16 U.S.C. §§ 703-712. The MBTA was enacted in 
1918 to implement an international treaty to protect migratory birds threatened by the 
commercial trade of birds and their feathers. 

Unlike the federal Endangered Species Act, which clearly applies to the incidental and 
unintentional take of listed species, neither the MBTA nor its legislative history addresses 
whether the law was intended to prohibit the incidental and unintentional take of migratory birds, 
or only hunting and other forms of direct, intentional take. Federal courts have been split on this 
issue for decades, and attempts by the FWS to promulgate regulations have fizzled. 

A Tale of Two Solicitors’ Opinions. On January 10, 2017, in the final days of the Obama 
administration, the Department of Interior Office of the Solicitor issued Memorandum M-37041, 
which expressed the agency’s legal opinion that the MBTA prohibits both intentional and 
incidental take. The opinion concluded that the MBTA’s broad prohibitions on taking and killing 
migratory birds apply to any activity and are not limited to hunting, poaching, or any other similar 
factual contexts. Accompanying the opinion was a new section of the FWS Service Manual 
providing guidance regarding what types of situations would potentially be subject to 
prosecution—namely, projects in which the proponents either do not cooperate with FWS or do 
not attempt to avoid impacts to migratory birds. 

In a 180-degree reversal, on December 22, 2017, the Trump administration issued 
Memorandum M-37050, which concludes the definition of take under the MBTA is limited to 
affirmative and purposeful actions, such as hunting and poaching. The December 2017 
memorandum discusses the statutory text at length, interpreting it to criminalize only purposeful 
and affirmative actions intended to reduce migratory birds to human control. It argues that the 
more ambiguous terms “kill” and “take” should be read together with “pursue,” “hunt,” and 
“capture,” which suggest affirmative acts. The opinion also looks to common law definitions of 
“take” for support. 

The December 2017 memorandum closes by discussing the legal implications of prosecuting 
incidental take under the MBTA, arguing that a narrow reading of the take prohibition is 
necessary to avoid constitutional due-process concerns. The memorandum cites a list of top 
human-caused threats to birds compiled by the FWS—including pet cats, collisions with building 
glass and vehicles, poisons, electrical lines, and so on—to argue that a broad interpretation of 
“take” would have the “absurd result” of turning the “vast majority of Americans” into potential 
criminals. The memorandum also points to the rule of lenity, which affirms that the resolution of 
reasonable doubt under a criminal statute should lean in a defendant’s favor. Based on these 

https://www.doi.gov/sites/doi.gov/files/uploads/m-37050.pdf
https://www.perkinscoie.com/en/news-insights/birds-of-a-feather-the-5th-circuit-joins-the-8th-and-9th.html
https://www.perkinscoie.com/en/news-insights/birds-of-a-feather-the-5th-circuit-joins-the-8th-and-9th.html
https://www.perkinscoie.com/en/news-insights/fish-and-wildlife-service-launches-regulatory-initiative-on.html
https://www.eenews.net/assets/2017/02/21/document_ew_01.pdf


  
January 15, 2021 

 

24 
Perkins Coie LLP | Confidential PerkinsCoie.com 

considerations, the memorandum concludes that the correct interpretation of the MBTA’s take 
prohibition is to limit it to intentional take only. 

The New Rule Codifies M-37050.  The new rule takes the December 2017 Department of 
Interior memorandum a step further by codifying the narrow interpretation of the statutory 
protections for migratory birds into the federal regulations that formally implement the MBTA. 
The rule is designed to promote certainty and reliability by clarifying that the criminal scope of 
the MBTA only reaches to conduct intentionally injuring birds. But those who oppose the rule 
claim that it will remove crucial protections for migratory birds and allow for indiscriminate killing 
of birds at project sites across the country. It bears emphasizing that the new rule does not 
affect the interpretation of the term “take” under the Endangered Species Act or the Bald and 
Golden Eagle Protection Act. 

Implications of the Rule.  There are several key considerations when looking at the implications 
of the rule. First, as a practical matter, the lifetimes of energy and infrastructure projects, where 
ongoing operations have the potential to affect migratory birds, are measured in decades, not 
years. As demonstrated by the Trump administration’s swift withdrawal of the January 2017 
guidance memorandum, executive branch opinion can change abruptly with a new 
administration, suggesting that developers and other entities would be wise to keep a long-term 
perspective of MBTA-related risk. Indeed, as with a variety of other recent environmental 
regulations, the new rule may be targeted by the new administration for a repeal. It therefore 
would be prudent to maintain a cooperative approach with FWS staff on migratory bird issues. It 
is also recommended that companies continue to (1) implement best management practices to 
mitigate impacts on migratory birds and (2) document those efforts, including discussions with 
FWS. 

Second, the new rule will almost certainly be challenged in court if it is not repealed by the new 
administration. A coalition of states (including California) and environmental groups already 
sued to challenge the December 2017 memorandum on which the new rule is largely based.  In 
August 2020, the Southern District of New York ruled that the position adopted by the 
memorandum was contrary to the MBTA, although the court specifically refused to defer to the 
memorandum because it was not a formal regulation.  See Natural Resources Defense Council 
v. U.S. Dept. of the Interior, ---F. Supp. 3d---, 2020 WL 4605235 (S.D.N.Y. 2020). The case 
currently is on appeal, but it illustrates the scrutiny that the new rule may face in federal court. 

Lastly, even if the rule stands, it is essential to keep in mind the applicable state laws that 
protect migratory birds. For example, in California, the state has repeatedly emphasized that—
regardless of whether the federal protections in the MBTA are interpreted broadly or narrowly—
it will vigorously enforce the independent state law requirements in the Fish and Game Code, 
which prohibit the incidental as well as the intentional take of migratory birds and their nests. 
Thus, as with other recent regulatory initiatives, a narrow application of federal law may simply 
serve to shift the focus to state and local enforcement. 

D. Superior Court Decides California Endangered Species Act Does 
Not Apply to Insects 

In a widely watched case, the Sacramento County Superior Court ruled that insects are not 
eligible for listing under the California Endangered Species Act. Almond Alliance of California v. 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/11/Almond-Alliance-of-California-v.-California-Department-of-Fish-and-Wildlife.pdf
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California Department of Fish and Wildlife, Sacramento Superior Court No. 34-2019-80003216 
(Nov. 17, 2020). 

CESA defines “endangered species” as a “native species or subspecies of a bird, mammal, fish, 
amphibian, reptile or plant which is in serious danger of becoming instinct.”  Fish & Game Code 
§ 2062. In October 2018, a group of non-profit organizations petitioned the California Fish & 
Game Commission to list four species of bumble bees as endangered under the CESA.  In June 
2019, the Commission accepted the petition and the bumble bees accordingly became 
“candidate” species pending the Commission’s decision on whether to formally list them as 
endangered. A coalition of farming groups sued, claiming that insects are not covered by the 
CESA definition of a “species” and that the bumble bees were therefore ineligible for listing. 

The superior court agreed with the farming groups based on straightforward principles of 
statutory interpretation. The Commission argued that insects are covered by CESA, on the 
grounds that the Fish & Game Code defines “fish” to include “invertebrates” and that bumble 
bees and other insects are “invertebrates.” The court reasoned that while the definition of “fish” 
included “invertebrates connected to a marine environment” (such as shellfish and 
crustaceans), it did not encompass “insects such as bumble bees.” The court rejected the 
“counterintuitive mental leap” that would be “required to conclude that bumble bees may be 
protected as fish.” 

The court also pointed to a statement in the CESA legislative history indicating that— unlike the 
federal Endangered Species Act, which explicitly covers terrestrial invertebrates—the California 
statute was drafted to exclude such invertebrates from eligibility. The court further cited a 1998 
California Attorney General opinion concluding that CESA did not apply to insects. While 
Attorney General opinions are not binding, they are entitled to “great weight,” especially in the 
absence of clear case law authority. The court concluded: “Combined with CESA’s legislative 
history, the Attorney General’s opinion makes a very strong case that the Commission was not 
authorized to list bumble bees.” 

In addition, the court declined to defer to the Commission’s scientific expertise and its 
longstanding position that is has the authority to list insects under CESA. The court noted that 
the Commission only attempted once before to list an insect species, under CESA’s 
predecessor statute, and that the Office of Administrative Law rejected the listing as 
unauthorized. More broadly, the court observed: “Because the Commission’s opinion of its 
authority under CESA is at odds with the Legislature’s, the Commission’s expertise does not 
command the deference sought.” 

The court also addressed a 1988 statutory amendment subsequent to CESA’s enactment that 
provides for civil liability for unlawful actions related to “any plants, insects or species listed” 
under CESA. Fish & Game Code § 2582(a)(2). The court reasoned that this amendment did not 
purport to confer authority to list any particular species under CESA; that, at most, the reference 
to insects in the amendment merely reflected the Legislature’s view at the time of the extent of 
CESA’s coverage; and that this later view of CESA’s meaning was not the “proper construction” 
given the clear statutory text and the contemporaneous legislative intent behind CESA’s initial 
enactment. The court explained: “Put another way, to the extent the Legislature that enacted 
Section 2582 was interpreting CESA, which is far from clear, because that interpretation was 
incorrect, the court does not adopt it.” 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/11/Almond-Alliance-of-California-v.-California-Department-of-Fish-and-Wildlife.pdf
https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2020/11/Almond-Alliance-of-California-v.-California-Department-of-Fish-and-Wildlife.pdf
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Lastly, the court rejected the Commission’s claim that CESA should be interpreted broadly to 
effectuate CESA’s purposes. The court concluded that “the absence of authority to list insects 
under CESA, either as fish or otherwise, is clear. As a result, CESA’s purposes do not confer 
authority that the Legislature withheld.” 

The superior court’s ruling will likely not be the final word in the matter.  An appeal is expected, 
and it also possible that the Legislature will revisit the statutory text to change CESA’s definition 
of “species” eligible for listing. 

III. National Environmental Policy Act 
Taking the next step in its efforts to streamline the environmental review process for projects 
under federal jurisdiction, the White House Council on Environmental Quality (CEQ) published 
regulations on July 16, 2020 that revamp the rules implementing the National Environmental 
Policy Act. 85 Fed. Reg. 43,304 (July 16, 2020).  NEPA (43 U.S.C. §§ 4321–4347) applies to a 
host of projects, programs, and activities that involve federal participation or approval, 
mandating that federal agencies fully consider the potential environmental consequences of 
their proposed actions before making a final decision. CEQ regulations apply to all federal 
agencies, although many agencies supplement these regulations with their own rules or 
guidance. 
As NEPA turned 50 years old at the beginning of 2020, the new rules are the first 
comprehensive overhaul of the statute’s implementing regulations since they were adopted in 
1978. NEPA and the CEQ regulations have long been a source of friction between proponents 
and critics of the federal environmental review process. Hundreds of court cases have 
interpreted the statute and regulations. 

The new rules are controversial and wide-ranging, and have significant ramifications for many 
types of actions that are carried out by the federal government, receive federal funding, or 
require a permit or other approval from a federal agency.  In summary, the rules: 

• Shift the emphasis of the NEPA regulations toward procedural efficiency and 
predictability, while narrowing consideration of potential environmental impacts. 

• Encourage agencies to identify circumstances that could obviate the need to 
apply NEPA to a proposed action, such as insufficient federal control over a non-
federal project or conflicting requirements under another law. 

• Strengthen the scoping process, which is used to delimit the environmental 
issues to be analyzed, and allow agencies to begin this process earlier on in the 
NEPA review. 

• Consolidate multiple agency reviews into a single NEPA document and project 
approval. 

• Eliminate the categorical requirement that NEPA reviews consider the cumulative 
impacts of a proposed action in light of the effects of other activities, instead 
mandating the consideration of the “reasonably foreseeable environmental trends 
and planned actions in the area” as part of the definition of the affected 
environment and then the evaluation of the action’s “reasonably foreseeable” 
impacts on that environment. 

https://www.federalregister.gov/documents/2020/01/10/2019-28106/update-to-the-regulations-implementing-the-procedural-provisions-of-the-national-environmental
https://www.federalregister.gov/documents/2020/01/10/2019-28106/update-to-the-regulations-implementing-the-procedural-provisions-of-the-national-environmental
https://www.govinfo.gov/content/pkg/FR-2020-07-16/pdf/2020-15179.pdf
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• Limit the number and scope of “reasonable alternatives” that must be evaluated 
by, for example, excluding alternatives beyond the agency’s jurisdiction and, for 
non-federal projects, alternatives that do not meet the goals of the project 
applicant. 

• Establish presumptive time limits for the completion of the NEPA process and 
presumptive page limits for environmental documents. 

• Allow a project proponent to prepare an Environmental Impact Statement (EIS) 
when federal agency approval is required for a non-federal project. 

• Encourage agencies to exempt actions from more detailed environmental review 
through expanded use of categorical exclusions. 

• Modernize the means of public engagement in the NEPA process by greater use 
of contemporary technology, and clarify the obligations of commenting parties 
and of agencies in responding to comments. 

The discussion below explains the key components of the new rules, with citations to the 
codified regulations at 40 C.F.R. parts 1500–1508, and concludes by highlighting the 
implications of the new rules for the NEPA review process. 

Key Components of the New NEPA Regulations 
 
Introductory Purpose and Policy. The prior regulations emphasized that NEPA is an “action-
forcing” statute that requires federal agencies to “take actions that protect, restore and enhance 
the environment,” and that the purpose of an EIS is to ensure that NEPA’s environmental goals 
and policies are “infused into the ongoing programs and actions of the federal government.” The 
new introductory provisions have removed this text, emphasizing instead that NEPA is a 
“procedural statute” that its requirements are satisfied “if Federal agencies have considered 
relevant environmental information, and the public has been informed regarding the decision-
making process,” and that NEPA reviews should be conducted “in a coordinated, consistent, 
predictable and timely manner, and to reduce unnecessary burdens and delays.” (§ 1500.1) 

Applicability of NEPA. The rules instruct federal agencies to assess as a threshold matter 
whether NEPA applies to a proposed action. Specifically, federal agencies should determine:  

• Whether the proposed activity or decision is expressly exempt from NEPA under 
another statute; 

• Whether compliance with NEPA would clearly and fundamentally conflict with the 
requirements of another statute; 

• Whether compliance with NEPA would be inconsistent with Congressional intent 
expressed in another statute; 

• Whether the proposed activity or decision, in whole or in part, is a non-
discretionary action for which the agency lacks authority to consider 
environmental effects as part of its decision-making process; and 

• Whether the proposed action is an action for which another statute’s 
requirements serve the function of agency compliance with NEPA.  (§ 1501.1(a)) 
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Agencies are also directed to consider whether the proposed action or decision meets the new 
definition of “major Federal action,” which expressly excludes the following:  

• Extraterritorial activities or decisions, which means agency activities or decisions 
with effects located entirely outside of the jurisdiction of the United States;  

• Activities or decisions that are non-discretionary and made in accordance with 
the agency’s statutory authority; 

• Activities or decisions that do not result in final agency action under the 
Administrative Procedure Act or other statute that also includes a finality 
requirement;  

• Judicial or administrative civil or criminal enforcement actions;  

• Funding assistance solely in the form of general revenue sharing funds with no 
Federal agency control over the subsequent use of such funds;  

• Non-Federal projects with minimal Federal funding or minimal Federal 
involvement where the agency does not exercise sufficient control and 
responsibility over the outcome of the project; and  

• Loans, loan guarantees, or other forms of financial assistance where the Federal 
agency does not exercise sufficient control and responsibility over the effects of 
such assistance. (§1508.1(q)) 

Agencies may make this threshold determination of NEPA applicability either in their NEPA 
procedures or on an individual project basis. (Section 1501.1(b)) 

Scoping. Scoping represents the beginning of the process for the EIS and is used to engage 
interested parties and agencies to define the environmental issues to be evaluated. The new 
rules eliminate the requirement that an agency may not start the scoping process until it first 
publishes a notice of intent (NOI) indicating that an EIS will be prepared. Instead, the rules allow 
agencies to start the scoping process “as soon as the proposal for action is sufficiently 
developed for agency consideration.” (Section 1501.9(a)) CEQ explains that these revisions are 
intended to avoid “the artificial distinction between scoping and pre-scoping.” 

The rules further instruct agencies to publish the NOI “as soon as practicable after determining 
that a proposal is sufficiently developed to allow for meaningful public comment and requires an 
[EIS].” (Section 1501.9(d)) The NOI must include a variety of details, including the purpose and 
need for the proposed action; a preliminary description of the proposed action and alternatives; 
a brief summary of expected impacts, anticipated permits and other authorizations; a schedule 
for the decision-making process; a specific request for comments on potential alternatives and 
analyses relevant to the proposed action; and contact information for a person within the agency 
who can answer questions about the proposed action and the EIS. (§ 1501.9(d)) 

Multiple Agency Approvals. The rules provide that where a proposed action requires review by 
more than one federal agency, to the extent practicable, all of the federal agencies involved 
must evaluate the proposal in a single EIS and issue a joint record of decision (ROD), or in a 
single environmental assessment (EA) and finding of no significant impact (FONSI), depending 
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on which level of environmental review the lead agency determines is appropriate. (§ 1501.7(g)) 
According to CEQ, these changes are motivated by the administration’s “One Federal Decision” 
policy to ensure coordinated and timely reviews. 

The lead agency must determine the purpose and need for the proposed action and the 
alternatives to be evaluated in consultation with cooperating agencies. (§ 1501.7(h)) The lead 
agency also must develop a schedule with milestones for all the environmental reviews and 
project authorizations. (§ 1501.7(i)) If a milestone is missed, the matter must be elevated within 
the responsible agencies “for timely resolution.” (§§ 1501.7(j), 1501.8(b)(6)) Cooperating 
agencies are charged with meeting the lead agency’s schedule and must limit their comments 
on the lead agency’s NEPA review to those matters where they have jurisdiction by law or 
special expertise concerning the environmental issues. (§ 1501.8(b)(7)) 

Environmental Impact Statements. The rules make a number of significant revisions to the 
requirements for preparing an EIS. The most notable revisions are as follows: 

• The assessment of whether a project’s impacts are significant, and thus whether to 
prepare an EIS, is based on “the potentially affected environment and the degree of the 
effects of the action,” taking into account the impacts of “connected actions.” This 
substantially simplifies the text as compared to the prior regulations, which defined 
“significantly” in terms of the project’s “context” and ten enumerated factors of “intensity.” 
The new text also eliminates the references in the prior rules to impacts on “society as a 
whole” and “the world as a whole,” and instead focuses on “the affected area (national, 
regional, or local) and its resources.” The new rules state that “in the case of a site-
specific action, significance would usually depend only upon the effects in the local 
area.” (§ 1501.3(b)) 

• An EIS cannot be more than 150 pages (or 300 pages for proposed actions of “unusual 
scope or complexity”) or take more than two years to complete (as measured from the 
date the NOI is published to the date of the ROD). These page and time limits can be 
exceeded only when a “senior agency official” provides written approval and sets new 
limits. (§§ 1502.7, 1501.10(b)(2)) The previous rules stated only that an EIS must 
“normally” meet the page limits and that, while agencies are encouraged to set time 
limits on a case-by-case basis, “prescribed universal time limits for the entire NEPA 
process are too inflexible.” 

• A private project applicant may prepare an EIS, so long as the responsible federal 
official provides guidance, participates in its preparation, independently evaluates it prior 
to approval, and takes responsibility for its scope and content. The prior rules authorized 
this practice only for EAs and specified that an EIS must be prepared directly by the lead 
agency or its contractor (or where appropriate, by a cooperating agency). The new rules 
specify that any contractor or project applicant that prepares an EA or EIS must submit a 
disclosure statement to the lead agency describing any financial or other interest in the 
outcome of the process. (§ 1506.5(c)) 

• The rules eliminate the requirement to consider “direct,” “indirect,” and “cumulative” 
effects. Instead, an EIS need only evaluate the “effects” of the action, which are defined 
as changes to the environment that “are reasonably foreseeable and have a reasonably 
close causal relationship to the proposed action or alternatives, including those effects 
that occur at the same time and place as the proposed action or alternatives and may 

https://www.perkinscoie.com/en/news-insights/federal-agencies-sign-mou-to-require-one-federal-decision-on.html
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include effects that are later in time or farther removed in distance from the proposed 
action or alternatives.”  A “but for” causal relationship “is insufficient to make an agency 
responsible for a particular effect under NEPA.” Similarly “[e]ffects should generally not 
be considered if they are remote in time, geographically remote, or the product of a 
lengthy causal chain.” The definition also excludes “effects that the agency has no ability 
to prevent due to its limited statutory authority or would occur regardless of the proposed 
action.” (§ 1508.1(g)) “Reasonably foreseeable means “sufficiently likely to occur that a 
person of ordinary prudence would take it into account in reaching a decision.” 
(§ 1508.1(aa)) 

• In response to comments that raised concerns about eliminating the definition of 
“cumulative impacts” in the proposed rule, the final rule does not retain this definition, but 
it defines the “affected environment” to include “the reasonably foreseeable 
environmental trends and planned actions in the area(s).” (§ 1502.15) The preamble 
explains: “To the extent environmental trends or planned actions in the area(s) are 
reasonably foreseeable, the agency should include them in the discussion of the 
affected environment. Consistent with current agency practice, this also may include 
non-Federal planned activities that are reasonably foreseeable.” The preamble further 
explains that if climate change is a “predictable environmental trend” in the area, then 
the consequences of climate challenge “would be characterized in the baseline analysis 
of the affected environment.” But these consequences would not constitute an effect of 
the action. Lastly, the preamble explains that the “[d]iscussion of the affected 
environment should be informative but should not be speculative.” 

• When the agency has a statutory duty to review an application to authorize a non-federal 
project (such as issuance of a permit), the purpose and need of the proposed action 
must be based on “the goals of the applicant and the agency’s authority.” (§ 1502.13) 

• An EIS must “[e]valuate reasonable alternatives to the proposed action.” (§ 1502.14) 
“Reasonable alternatives” are defined as “a reasonable range of alternatives that are 
technically and economically feasible, meet the purpose and need for the proposed 
action, and, where applicable, meet the goals of the applicant.” (§ 1508.1(z)) The rules 
eliminate the requirement that a lead agency consider reasonable alternatives not within 
its jurisdiction. The rules also eliminate the text requiring an EIS to examine “all” 
reasonable alternatives. As CEQ explains, “an EIS need not include every available 
alternative where the consideration of a spectrum of alternatives allows for the selection 
of any alternative within that spectrum. The reasonableness of the analysis of 
alternatives in a final EIS is resolved not by any particular number of alternatives 
considered, but by the nature of the underlying agency action.” 

• The rules clarify that agencies “shall make use of any reliable data sources, such as 
remotely gathered information or statistical models,” and “are not required to undertake 
new scientific and technical research to inform their analysis.” (§1502.23) Further, an 
agency must obtain relevant information only if it is essential to a reasoned choice 
among alternatives and the overall costs of getting the information are not 
“unreasonable.” (§ 1502.21) 

• “Where applicable,” the discussion of environmental consequences must include 
“economic and technical considerations, including the economic benefits of the proposed 
action.” (§ 1502.16(a)(10)) 
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• The cover of the EIS must include the estimated total cost of preparing the EIS. 
(§ 1502.11(g)) 

• An EIS may be published and transmitted electronically (unless a paper copy is 
requested due to economic or other hardship). (§ 1502.20) 

Comments on an Environmental Impact Statement. The rules establish new requirements for 
comments submitted on an EIS: 

• Comments should “be as specific as possible,” should “explain why the issues raised are 
important to the consideration of potential environmental impacts and alternatives,” 
should “reference the corresponding section or page number” of the EIS, and should 
“propose specific changes to those parts of the [EIS], where possible, and include or 
describe the data sources and methodologies supporting the proposed changes.” 
(§ 1503.3(a)) 

• The draft EIS must include a summary of all alternatives, information, and analyses 
submitted by commenters during the scoping process. The lead agency must then 
request comments on the completeness of this summary in the draft EIS and present the 
summary again in the final EIS. (§§ 1502.17, 1503.1(a)(3)) 

• The rules specify that the lead agency must consider “substantive comments timely 
submitted during the public comment period,” suggesting there is no obligation to 
consider comments that are not substantive or timely. If the agency does not respond to 
a comment, it must explain why the comment does not warrant a response, “recognizing 
that agencies are not required to respond to each comment.” (§ 1503.4) The rules 
eliminate the requirement in the prior regulations that the agency cite “the sources, 
authorities, or reasons” that support such an explanation.  

• An agency must allow for electronic submission of public comments, “with reasonable 
measures to ensure the comment process is accessible to affected persons.” (§ 
1503.1(c)) In selecting the appropriate methods for providing notice of opportunities for 
public involvement and the availability of environmental documents, “agencies shall 
consider the ability of affected persons and agencies to access electronic media.” (§ 
1506.6(b)) Agencies may conduct public hearings and meetings by “means of electronic 
communication,” except where a traditional public meeting is required by law. 
(§ 1506.6(c)) 

Categorical Exclusions. If extraordinary circumstances exist that could prevent the use of a 
categorical exclusion (CE), “the agency nevertheless may categorically exclude the proposed 
action if the agency determines that there are circumstances that lessen the impacts or other 
conditions sufficient to avoid significant effects.” (§ 1501.4(b)) CEQ has explained that this 
change codifies a number of court rulings rejecting the position that the mere presence of 
extraordinary circumstances automatically precludes the application of a CE. “Instead, the 
agency may consider in light of the extraordinary circumstances criteria, whether the proposed 
action would take place in such a way that it would not have significant effects, or whether the 
agency could modify the proposed action to avoid the extraordinary circumstances so that the 
action remains eligible for categorical exclusion.”  



  
January 15, 2021 

 

32 
Perkins Coie LLP | Confidential PerkinsCoie.com 

In addition, an agency also may adopt another agency’s determination that a CE applies to a 
proposed action, “if the adopting agency’s proposed action is substantially the same.” 
(§ 1506.3(d)) 

Environmental Assessments.  The rules require preparation of an EA if a proposed action is not 
likely to have significant effects or if the significance of the effects is unknown, unless a CE 
applies or the agency has decided to prepare an EIS. (§ 1501.5(a)) An EA cannot be more than 
75 pages or take more than one year to complete (as measured from the date of decision to 
prepare an EA to the publication of a final EA), unless a “senior agency official” approves 
exceeding these limitations in writing and sets new limits. (§§ 1501.5(f), 1501.10(b)(1)) 

Limitations on Actions During NEPA Process.  In clarifying that ongoing NEPA processes do not 
preclude an applicant’s development of project plans or designs, the rules specify that an 
agency considering a proposed action for federal funding may authorize certain activities by the 
applicant, including acquisition of interests in land, purchase of long lead-time equipment, and 
purchase of options. (§ 1506.1(b)) 

Litigation and Remedies.  The rules explicitly state CEQ’s intention that judicial review of NEPA 
compliance should “not occur before an agency has issued the record of decision or taken other 
final agency action.” Further, any allegations of noncompliance should “be raised as soon as 
practicable” after such final agency action and should “be resolved as expeditiously as 
possible.” In addition, there should be “no presumption that violation of NEPA is a basis for 
injunctive relief or for a finding of irreparable harm.” (§ 1500.3(c), (d)) 

Role of Tribes.  The rules add “Tribal” to the phrase “State and local” throughout the NEPA rules 
to ensure consultation with tribal entities and to reflect existing NEPA practice to coordinate or 
consult with affected tribal governments and agencies. The rules also eliminate provisions in the 
prior regulations that limit tribal interests to reservations. 

Agency NEPA Procedures.  Each federal agency is directed to develop or revise, as necessary, 
its own procedures to implement the new CEQ regulations by no later than September 14, 
2021. These procedures may not impose additional requirements beyond the CEQ rules except 
for purposes of “agency efficiency” or “as otherwise required by law.” These procedures also 
must require the combination of environmental documents with other agency documents, based 
on the recognition that agencies “may designate and rely on one or more procedures or 
documents under other statutes or Executive orders as satisfying some or all of the 
requirements” of NEPA.  

Implications of the New Rules 

The rules have far-ranging implications for many projects and programs requiring federal 
government approval, funding, or participation. Some of the revisions clearly reflect the Trump 
administration’s broader efforts to expedite, streamline, and consolidate the federal agency 
review process for major infrastructure and energy projects. These procedural changes track 
closely the concepts and requirements embodied in Title 41 of the Fixing America’s Surface 
Transportation Act (FAST-41) and numerous executive orders.  Other revisions reflect a more 
fundamental debate about defining the parameters for NEPA review—what categories of federal 
actions are subject to NEPA, what level of environmental review is appropriate, and what types 
of impacts and alternatives need to be included in the analysis.  

https://www.perkinscoie.com/en/news-insights/what-infrastructure-project-developers-need-to-know-about-fast.html
https://www.perkinscoie.com/en/news-insights/what-infrastructure-project-developers-need-to-know-about-fast.html
https://www.perkinscoie.com/en/news-insights/executive-order-aims-to-speed-up-environmental-reviews-of.html
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From a practical perspective, allowing non-federal project proponents to prepare the EIS may 
have the greatest impact on the NEPA process. From a legal standpoint, the most significant 
change from the prior regulations involves limiting the causal relationship governing the 
evaluation of “reasonably foreseeable” environmental impacts.    

Not surprisingly, multiple court challenges are pending.9 As with the Clean Water Act 
regulations, therefore, the fate of the July 2020 NEPA rules lies with the courts—unless the new 
administration adopts new regulations to replace them.  

 

                                               
9 See California v. Council on Envtl. Quality, Case No. 20-cv-6057 (N.D. Cal.); Alaska Community Action on Toxics v. 
Council on Envtl. Quality, No. 20-cv-5199 (N.D. Cal.); Envtl. Just. Health Alliance v. Council on Envtl. Quality, No. 20-
cv-6143 (S.D.N.Y.); Iowa Citizens for Community Improvement v. Council on Envtl. Quality, No. 20-cv-2715 (D.D.C.); 
and Wild Virginia v. Council on Envtl. Quality, No. 3:20-cv-0045 (W.D. Va.). 
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master planned communities, and multi-faceted reuse of former military facilities and other 
infill development sites, Cecily also has significant experience advising on land use 
initiatives and negotiating school fee mitigation agreements, preparing conservation 
easements to mitigate for loss of biological resources, drafting affordable housing 
programs, Williamson Act contracts and related issues pertaining to agricultural properties; 
and assisting local agencies in drafting ordinances relating to updating general plans and 
housing elements, planned development zoning, specific plans, mitigation fees, affordable 
housing and growth management. 

Cecily is a lead author of Curtin’s California Land Use and Planning Law, a well-known 
publication which definitively summarizes the major provisions of California’s land use and 
planning laws. Cecily also co-authored Development by Agreement, an ABA publication 
providing a national analysis of laws and practices concerning various forms of 
development agreements. She regularly speaks and writes on topics involving land use and 
local government law, including programs and articles for the American Bar Association, 
American Planning Association, California Continuing Education of the Bar, League of 
California Cities, University of California Extension programs, Urban Land Institute, and 
other state and national associations and conferences.  Cecily’s practice also focuses on 
how agencies and developers can apply state housing laws, particularly anti-NIMBY 
(Housing Accountability Act) and density bonus laws. For over a decade, Cecily served as 
the president of two nonprofit affordable housing corporations in Oakland and currently 
serves on the ABA, state and local government section's Publications Oversight Board. 
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MARC R. BRUNER | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/MBruner/ 

Marc Bruner represents governmental entities and private companies in a wide variety of 
environmental matters. He regularly works with clients in resolving complex compliance 
issues under the federal Clean Water Act, the California Porter-Cologne Water Quality 
Control Act, the federal and California Endangered Species Acts, the National 
Environmental Policy Act, the California Environmental Quality Act, the California Integrated 
Waste Management Act, and the panoply of California laws and regulations governing 
water supply, air quality, coastal development, development along the banks of streams 
and rivers, historic resources, and the management and disposal of solid and hazardous 
wastes. 

Marc is particularly well-versed in the rules and regulations governing the management of 
industrial, municipal and construction stormwater and the treatment and discharge of 
process wastewater under federal NPDES permits and state law waste discharge 
requirements. He is very familiar with the recent developments in this rapidly emerging area 
of the law, and with the regulations and proceedings of the State Water Resources Control 
Board and the California Regional Water Quality Control Boards. He has advised 
companies and local governments on a broad range of stormwater and wastewater 
compliance issues. 

Marc has a keen understanding of the differences between the federal and state law 
requirements as well as the areas of overlap and the opportunities and best practices for 
coordination. Marc also understands the strategic and practical considerations involved in 
negotiating compliance issues with the federal and state regulators. 

Marc is co-author of the chapters covering wetlands and endangered species in Curtin's 
California Land Use and Planning Law, a leading treatise routinely relied upon by 
landowners, developers and local governments throughout the state. He speaks regularly 
on environmental and land use topics, including CEQA, NEPA, water quality, wetlands and 
endangered species and water supply requirements for new developments. 
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GARRETT COLLI | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/GColli/ 

Garrett Colli focuses on coordinating land use entitlements and environmental compliance 
for residential, commercial, industrial, and renewable energy projects. Garrett also 
negotiates purchase and sale agreements, leases, easements, and related transactional 
documents in support of development projects. Garrett regularly advises clients regarding 
California Environmental Quality Act (CEQA) compliance, and is experienced in securing 
approvals under the Subdivision Map Act, the Clean Water Act, the Federal Land Policy 
Management Act, and the California Surface Mining and Reclamation Act. He frequently 
represents clients at public hearings to obtain zoning approvals, and has also defended 
clients in regulatory enforcement proceedings, including actions by the U.S. Environmental 
Protection Agency, regional water quality boards and local agencies. 

Garrett’s clients include developers, financial institutions, landowners, energy companies, 
and public agencies. His recent work includes representing one of the country’s largest 
mixed-use developers in projects in San Francisco accounting for more than 20,000 units of 
housing with related commercial and retail components. This past year, Garrett represented 
a private real estate investment company in securing entitlements to transition a dated mall 
in Laguna Hills, California into a premier regional mixed-use destination with nearly 
1,000,000 square feet of commercial use and 988 condominium units. Garrett is currently 
representing a developer in negotiations for a disposition and development agreement, 
preparation of a specific plan and CEQA compliance with respect to the redevelopment of a 
former Navy base. 
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MATTHEW S. GRAY | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/MGray/ 

Matt Gray focuses his practice on land use entitlement processing, environmental 
compliance, and real estate transactions. He represents real estate developers, 
landowners, and local agencies in all stages of the land use entitlement and development 
process. He negotiates and secures approval of development agreements, general plan 
amendments, specific plans, zoning, subdivision approvals, and annexation of property into 
cities and special districts; regularly appears before planning commissions and city 
councils; and advises clients on compliance with the California Environmental Quality Act 
and other federal and state regulatory programs during the development process. Matt also 
has experience negotiating affordable housing agreements, mitigation fee agreements and 
conservation easements; forming land-based financing mechanisms, including Mello-Roos 
Districts; advising clients on issues relating to water supply; and using the initiative and 
referendum process in the land use planning context. Matt negotiates purchase and sale 
agreements; site development agreements; CC&R's and easement agreements; and 
related transactional documents in connection with mixed-use, commercial, and residential 
development projects. 

Matt has worked on a wide variety of significant land use projects throughout California, 
including large urban redevelopment projects, military base reuse projects, mixed-use 
waterfront developments, renewable energy and related infrastructure projects, regional 
shopping centers, and master-planned residential communities. 

Matt teaches an Annual Land Use Law Review and Update course at University of 
California Davis Extension. He has also taught Planning Law and Legal Process at 
University of California Berkeley Extension. He regularly lectures on the Subdivision Map 
Act through California Continuing Education of the Bar (CEB) and before local municipal 
engineers’ associations. 

He has served on the board of directors of the AIDS Legal Referral Panel and as chair of 
the Amicus Committee of Bay Area Lawyers for Individual Freedom. 
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JULIE JONES | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/JJones/ 

Julie focuses on environmental and land use counseling and litigation for complex 
development projects. She resolves issues that arise under the California Environmental 
Quality Act, the National Environmental Policy Act, the Clean Water Act, federal and state 
species protection statutes, and a range of other local, state and federal statutes and 
common law doctrines that affect land use. An experienced litigator in California and federal 
courts, Julie defends projects and uses this experience to help clients obtain the approvals 
they need while minimizing litigation risk. 

Julie’s strategic problem solving has assisted private and public entities in permitting major 
university, traditional and renewable energy, water supply, marine terminal, residential and 
commercial projects.  

Additional litigation successes include defending a transportation sales tax ballot measure; 
a city/county agreement for urban services; a transportation authority’s light rail extension; 
and a university development and roadway project. Julie also represented a port in the 
successful defense of major expansion and dredging projects against NEPA and 
Endangered Species Act claims. 

Julie is the author of the sustainable development chapter of California Land Use and 
Planning Law and has co-authored the treatise's chapters on federal and state wetland 
regulation and endangered species protections. She is also a regular contributor to the 
California Land Use and Development Law Report, and lectures on CEQA and NEPA for 
clients, professionals and industry associations. 
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CAMARIN E.B. MADIGAN | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/CMadigan/ 

Partner Camarin Madigan focuses on real estate law, with additional experience in land 
use, natural resources, energy and environmental law. Camarin advises on acquisitions, 
dispositions, leasing and financing of complex development projects and commercial 
properties. Her experience extends to land use entitlements and environmental permitting 
for similar projects.  

Camarin’s clients include developers, landowners, lenders and public agencies, and she 
handles real estate issues for a wide range of properties, from office buildings and shopping 
centers to agricultural lands and medical facilities. She also manages all the real estate 
work for a renowned higher education institution. 

Experienced in representing clients before the California Energy Commission, the California 
Coastal Commission, the U.S. Bureau of Land Management, the U.S. Army Corps of 
Engineers and various local agencies, Camarin also regularly handles energy, regulatory 
and environmental permitting. She is highly knowledgeable of the California Environmental 
Quality Act (CEQA) and the National Environmental Policy Act (NEPA). 

Camarin’s background includes living in Japan for two years as part of a secondment to the 
in-house legal department of an international trading, investment and service company. In 
this role, Camarin managed the legal affairs of the client and its subsidiaries in North, 
Central and South America involved in various industries, including energy and natural 
resources, agricultural resources and information technology.  

Active in the San Francisco community, Camarin serves on the board of the Friends of Port 
Chicago National Memorial and Contra Costa Senior Legal Services. 
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ALAN MURPHY | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/AMurphy/ 

Alan Murphy focuses his practice on land use and development matters, including 
associated environmental review. He secures and defends land use entitlements and 
counsels clients in preparing development applications, throughout the approval process 
and in due diligence. Alan has significant experience with general plan and zoning 
interpretation and amendments, use permits, variances, the Density Bonus Law, the 
Housing Accountability Act, other state housing legislation, development agreements, the 
California Environmental Quality Act (CEQA) and San Francisco’s discretionary review 
process. 

In his practice, Alan strives to identify innovative solutions to complex and politically 
sensitive development challenges. He routinely interacts with public agency staff and 
regularly represents clients before city councils and boards of supervisors, planning 
commissions and local appellate boards. He also represents property owners in zoning 
enforcement actions. 

Among Alan's clients are developers, landowners, educational and financial institutions, 
energy companies and public agencies. His experience includes representing clients in 
securing entitlements to redevelop over 500,000 square feet of office and R&D uses in both 
Foster City and Mountain View; preparing a citizens' initiative for a major project; 
advocating before San Francisco decision-making bodies to establish new residential units; 
and analyzing multifamily residential development options on properties between San 
Francisco and San Jose. 

Alan co-chairs CLE International’s annual conference on California land use law and 
speaks publicly in this area, especially on issues associated with multifamily housing 
development. Alan served as chair of the Program Committee for the Association of 
Environmental Professionals 2017 state conference, and he also actively participates in 
Urban Land Institute initiatives. 
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BARBARA J. SCHUSSMAN | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/BSchussman/ 

Barbara Schussman, a partner in the firm's Environment, Energy & Resources practice, 
focuses on securing federal, state and local agency approvals needed to develop a wide 
range of private and public projects, including industrial scale solar facilities, university 
campuses, hospitals, research and development facilities, water supply and storage 
projects, oil refineries, maritime port and airport expansions, and numerous industrial, 
commercial, housing and mixed use developments.  Barbara counsels clients regarding 
compliance with the California Environmental Quality Act (CEQA) and National 
Environmental Policy Act (NEPA), legislative and quasi-adjudicatory approvals required 
under the California Planning and Zoning Law, and permits and approvals required by other 
land use and environmental regulations, including the Clean Air Act, Clean Water Act, 
federal and state Endangered Species Acts, California Coastal Act and the Subdivision 
Map Act.  She also is an experienced litigator, and has defended approvals and 
environmental permits in both the state and federal courts, including the California Supreme 
Court. 

She is the author of the CEQA chapter of Curtin’s California Land Use and Planning Law. 
She also teaches and lectures on CEQA and NEPA compliance and litigation issues for a 
variety of organizations. 
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