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Land Use and Development Case Summaries  
2022 Land Use and Development Law Briefing 
 
 

1. Planning And Zoning 
CHEVRON V. COUNTY OF MONTEREY 
70 Cal. App. 5th 153 (2021) 

A county ordinance enacted by initiative effectively banned new oil and gas wells and use of 
wastewater injection (also referred to as “fracking”) as part of extraction operations. The court held that 
these measures were preempted by Public Resources Code § 3106, which vests the State of 
California’s Oil and Gas Supervisor with the authority to decide whether to permit an oil and gas drilling 
operation or the use of wastewater injection in such operations. These operational aspects of oil drilling 
are thus committed exclusively to the State’s discretion, leaving no room for local regulation. The court 
noted that its holding did not affect local regulation of the location of oil drilling operations, a matter not 
addressed by § 3106 or the ordinance. 

PEOPLE V. VENICE SUITES 
71 Cal. App. 5th 715 (2021) 

The State of California brought action alleging that the owner of an apartment building was illegally 
operating a hotel or transient occupancy structure in a building permitted to operate only as an 
apartment house for long-term tenants. The court held that the Los Angeles Municipal Code did not 
implicitly prevent an apartment house from being used for short-term occupancies of 30 days or less. 
The court reasoned that (1) a long-term occupancy requirement for apartment houses could not be 
inferred from definitions in a later-enacted section of the Code limiting transient occupancy structures to 
occupancies of 30 days or less and (2) the Code governing apartment houses could not be read in 
conjunction with either the rent stabilization ordinance or the transient occupancy tax ordinance to 
require long-term occupancy. 

RUEGG & ELLSWORTH V. CITY OF BERKELEY 
63 Cal. App. 5th 277 (2021) 

The City of Berkeley denied an SB 35 permit streamlining application for a mixed-use development 
project on several grounds, including interference with a designated local landmark. The court rejected 
the City’s determination, finding there was no evidence that the subsurface resource in question could 
reasonably be viewed as a “historic structure” under SB 35. Further, because the lack of affordable 
housing is a matter of statewide concern, SB 35 did not unduly interfere with the City’s historic 
preservation authority. This type of subjective discretionary land use permit denial was precisely what 
SB 35 was designed to prevent. 

 

 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2021/05/Ruegg-Ellsworth-v.-City-of-Berkeley.pdf
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SCHREIBER V. CITY OF LOS ANGELES 
69 Cal. App. 5th 549 (2021) 

The density bonus law (Gov’t Code § 65915) requires cities to grant incentives to projects that provide 
a specified number of affordable housing units. Plaintiffs challenged the City’s grant of certain 
incentives to a project on the ground that the City had failed to require the applicant to provide financial 
documentation proving that the incentives were required to make the project “economically feasible” as 
required by a local ordinance. The court held that the referenced ordinance conflicted with § 65915, 
which required the City, not the applicant, to bear the burden of proof justifying denial of a requested 
incentive. The local ordinance was accordingly preempted by § 65915.  

2. Coastal Act 
KRACKE V. CITY OF SANTA BARBARA 
63 Cal. App. 5th 1089 (2021) 

In 2015, the City of Santa Barbara directed its staff to regulate short-term rentals as hotels, effectively 
banning short-term rentals in most residential areas. The court held that the City’s change in policy 
required Coastal Commission approval because it constituted a “development,” altering the intensity of 
use and access to land and water in the coastal zone. To proceed, the City would need to obtain a 
coastal development permit, an amendment to its certified local coastal program, or an amendment 
waiver. This decision reinforced that restrictions on short-term vacation rentals in the coastal zone—
whether by a private entity or a local government—are subject to the Coastal Act and must be 
approved by the Coastal Commission. 

LENT V. CALIFORNIA COASTAL COMMISSION 
62 Cal. App. 5th 812 (2021) 

The court upheld a Coastal Commission penalty of $4,185,000 on Malibu homeowners who refused to 
remove structures that blocked a public access easement granted to the Commission by a prior owner 
of the home. The homeowners claimed the penalty violated their due-process rights because it was 
over four times the amount recommended by Commission staff. The court ruled that due process did 
not mandate advance notice of the exact penalty the agency intended to impose so long as the agency 
provided adequate notice of the maximum amount of the possible penalty, which it did in this case. The 
court also found that the penalty did not amount to an excessive fine under the state or federal 
constitutions because the homeowners had a high degree of culpability—evidenced by their willful 
refusal to remove the structures—and their conduct effectively barred access to a beach that was part 
of a three-mile stretch of the coast with no other public access. 

LINOVITZ CAPO SHORES LLC V. CALIFORNIA COASTAL COMMISSION 
65 Cal. App. 5th 1066 (2021) 

Owners of beachfront mobile homes obtained permits from the California Department of Housing and 
Community Development (HCD) to add second stories. After renovations concluded, the Coastal 
Commission issued notices stating the structures were illegal without coastal development permits. The 
homeowners applied for “after-the-fact” permits from the Commission, and the Commission held public 
hearings but took no further action. The court held that although HCD and the Coastal Commission 
have concurrent jurisdiction over mobile homes in coastal zones, the applicants did not have to undo 
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their remodeling because their coastal permits were “deemed approved” by the Commission under the 
Permit Streamlining Act. The public notice of the Commission hearing did not need to contain a 
statement that the permit would be “deemed approved” if the Commission did not act on it within a 
specified number of days for the Permit Streamlining Act to apply. General notice of public hearing was 
sufficient under the Act. 

MARTIN V. CALIFORNIA COASTAL COMMISSION 
66 Cal. App. 5th 622 (2021) 

Plaintiff homeowners challenged a 79-foot setback requirement imposed by the Coastal Commission as 
a condition of building a new home, contending that the Commission wrongly interpreted the Local 
Coastal Plan (LCP) in arriving at the setback figure. The court held that the Commission’s interpretation 
was consistent with the approach validated in an earlier appellate court decision interpreting the same 
LCP, i.e., that the setback should be calculated in a manner that ensured the structure would be safe 
considering both its current distance from the bluff edge and the rate of erosion of the bluff over the 75-
year design life of the home.  

PAPPAS V. STATE COASTAL CONSERVANCY 
No. B304347, 2021 WL 6124277 (2nd Dist., Dec. 28, 2021) 

The California Coastal Act restricts selling or transferring certain state-owned property interests near 
the coast. The court held that a public access easement granted to the State Coastal Conservancy four 
decades ago by the owner of coastal parcel in Hollister Ranch was such a property interest. The court 
accordingly held that the State Coastal Conservancy and the Coastal Commission violated the Coastal 
Act by agreeing to quitclaim their interests in the easement as part of a litigation settlement. 

3. Takings 
FELKAY V. CITY OF SANTA BARBARA 
62 Cal. App. 5th 30 (2021) 

The City denied an application to build an ocean-front residence, finding that it violated a city policy that 
prohibits any development on the bluff face regardless of size. The applicant sued the City, claiming 
inverse condemnation. The court held that, where the first permit denial makes clear that no 
development of the property would be allowed under any circumstance, multiple applications for a 
development project are not required. Although a landowner must generally have pursued a meaningful 
application for a zoning variance or similar exception in order for an inverse condemnation claim to 
ripen, there was no such requirement in this case because the agency’s decision on the second 
application was certain to be adverse and further applications would thus be futile. 

PAKDEL V. CITY AND COUNTY OF SAN FRANCISCO 
141 S. Ct. 226 (2021) 

Owners of a multi-unit residential building in San Francisco reached an agreement with the City for a 
condominium conversion, but then belatedly asked to be excused from an agreed-upon condition. The 
City refused and petitioners brought a suit under 42 U.S.C. § 1983 claiming an unconstitutional 
regulatory taking. The Ninth Circuit held that the owners failed to exhaust administrative remedies 
because their request was untimely, and therefore the City’s rejection was not “final.” The Supreme 
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Court reversed, holding that the Ninth Circuit misinterpreted the finality requirement as necessitating a 
showing not only that the administrative agency had reached a final decision but also that the applicant 
had complied with the agency’s administrative procedures for seeking relief. The Court ruled that the 
latter requirement was at odds with “the settled rule … that exhaustion of state remedies is not a 
prerequisite to an action under 42 U.S.C. § 1983.” The Court stressed the “modest” nature of the finality 
doctrine, which required only that the plaintiff had been actually injured by the Government’s action so 
as not to prematurely sue over a hypothetical harm. 

4. Initiative And Referendum 
ALLIANCE FOR RESPONSIBLE PLANNING V. TAYLOR 
63 Cal. App. 5th 1072 (2021) 

El Dorado County voters adopted Measure E, requiring that all necessary road improvements be 
completed by the developer so as to “fully offset and mitigate all direct and cumulative traffic impacts.” 
The court held that the measure violated the “rough-proportionality” standard established by the 
Supreme Court, under which development exactions must be related both in nature and extent to the 
impact of the proposed development. Requiring a project proponent to complete road capacity 
improvements necessary to mitigate both its individual impacts and the cumulative effects of other 
projects plainly violated the rough-proportionality standard. 

HOWARD JARVIS TAXPAYERS ASSOCIATION V. CITY AND COUNTY OF SAN FRANCISCO 
60 Cal. App. 5th 227 (2021) 

San Francisco voters passed the “Universal Childcare for San Francisco Families Initiative” with a 51 
percent vote in 2018, which proposed a special tax on certain commercial rents to fund early childcare 
and education. The Howard Jarvis Taxpayers Association sued, claiming that under Proposition 13 and 
Proposition 218, two-thirds voter approval was required for all special taxes, including those adopted by 
a citizen-sponsored initiative. The court, citing the Court of Appeal’s decision in City and County of San 
Francisco v. All Persons Interested in the Matter of Proposition C (2020), held that local special taxes 
adopted by citizen-sponsored initiatives did not require two-thirds voter approval, reasoning that 
provisions in Proposition 13 and Proposition 218 applied only to councils, boards, and other 
representative bodies, not the electorate. 

JOBS & HOUSING COALITION V. CITY OF OAKLAND 
No. A158977, 2021 WL 6142680 (1st Dist., Dec. 30, 2021) 

A citizen-sponsored initiative proposing a parcel tax received 62.47% of the vote. The ballot materials 
stated that a two-thirds vote was required, but the City Council determined that only a majority vote was 
actually needed and declared the measure enacted. The court, following Howard Jarvis Taxpayers’ 
Association v. City and County of San Francisco, upheld the City Council’s action, holding that a citizen 
initiative imposing a parcel tax may be enacted by majority vote. The court also ruled that the measure 
could not be invalidated on the basis of the ballot materials’ voting-threshold statements because they 
did not concern the measure’s substantive features, were not alleged to be intentionally misleading, 
and could not override the law governing the applicable voting threshold.   

 



  
 

5 
Perkins Coie LLP | Confidential PerkinsCoie.com 

SAN DIEGANS FOR OPEN GOVERNMENT V. PUBLIC FACILITIES FINANCING AUTHORITY OF THE CITY OF 
SAN DIEGO 
63 Cal. App. 5th 168 (2021) 

In 2016, San Diego voters approved an amendment to the city charter, which allowed the city council to 
issue certain non-general fund revenue bonds without voter approval. Subsequently, the City entered 
into a lease revenue bond transaction with the Public Facilities Financing Authority of the City of San 
Diego to fund improvements at Balboa Park. A local open government organization filed suit, arguing 
that this transaction required voter approval. The court held that the 2016 amendment did not apply to 
bonds issued by the Financing Authority or to lease revenue bonds. Because the ballot measure did not 
contemplate this specific lease bond mechanism, it was not within the umbrella of “city-issued bonds” 
that required voter approval.   
 
5. Development Fees And Taxes 
COACHELLA VALLEY WATER DISTRICT V. SUPERIOR COURT (ROBERTS) 
61 Cal. App. 5th 755 (2021) 

Petitioner sued to invalidate an increase in the property tax imposed by a water district to fund water 
supplies. The court ruled that the action was time-barred under the validation statutes, which required 
petitioner to file his claim no later than 60 days after the water district adopted the tax. The court 
reasoned that although the validation statutes do not specify the matters to which they apply, provisions 
of the County Water District Law stating that an action “to determine the validity of an assessment” 
could be brought as a validation action subjected the claim to the validation statutes. While the suit 
concerned a tax, other provisions of the Water District Law defining “assessment” were sufficiently 
broad to include the property tax at issue. 

DEPARTMENT OF FINANCE V. COMMISSION ON STATE MANDATES 
56 Cal. App. 5th 546 (2021) 

A city’s regional water board issued a permit requiring certain cities to install and maintain trash 
receptacles at transit stops. The cities filed claims with the Commission on State Mandates, asserting 
that the state should reimburse them for costs related to the trash receptacle requirements. The court 
held in favor of the cities, holding that the state was required to reimburse cities for the cost of the state-
mandated trash receptacles. In response to the state’s claim that local governments could impose fees 
on owners of the property adjacent to the transit stop, the court held that such fees would run afoul of 
Proposition 218 because the vast majority of persons who use and benefit from trash receptacles at 
transit stops are not owners of adjacent properties. 

KCSFV I, LLC V. FLORIN COUNTY WATER DISTRICT 
64 Cal. App. 5th 1015 (2021) 

A court invalidated a water district’s adopted rate increases, concluding that the district failed to meet its 
burden under Proposition 218 to establish that the increases did not exceed the cost of providing the 
water service. In this case, nothing in the administrative record explained either how the net revenue 
the district would derive from the rate increase was related to the cost of providing the water or how 
individual water charges were proportional to the cost of providing service to each parcel. “In simple 
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terms,” the court said, “the net revenue appears to be a profit after expenses are deducted from 
revenues.” While generally accepting the proposition that reserves may form a component of a 
property-related charge, the court found nothing in the record that identified or quantified historic or 
projected reserves needed for the district’s services or showed that the projected net revenue was 
pledged for any particular purpose. 

6. BROWN ACT 
JULIAN VOLUNTEER FIRE COMPANY ASSOCIATION V. JULIAN-CUYAMACA FIRE PROTECTION DISTRICT 
62 Cal. App. 5th 583 (2021) 

A local fire association sued the Julian-Cuyamaca Fire Protection District claiming it violated the Brown 
Act in voting to approve dissolution of the District. While the lawsuit was pending, dissolution 
proceedings moved forward, culminating with a LAFCO special election. After the election, the 
association filed a motion requesting judgment on its Brown Act claims, but the court held that the 
claims were barred under the laches doctrine. The tactical decision to wait until dissolution proceedings 
concluded to seek adjudication resulted in prejudice to the LAFCO, the county, and the public. Allowing 
the claims to proceed at this late juncture would be inequitable and contrary to the principle of 
expeditious resolution of Brown Act claims.   

SIERRA WATCH V. PLACER COUNTY (SQUAW VALLEY REAL ESTATE) 
69 Cal. App. 5th 1 (2021) 

The Brown Act provides that if a county distributes to its board of supervisors any writing pertaining to a 
board meeting less than 72 hours before the meeting, the county must make that writing “available for 
public inspection” at a county office “at the time the writing is distributed” to the board. In this case, on 
the evening of the board meeting, the clerk emailed a memorandum to board members and placed a 
copy in the clerk’s office. The court held that placing the memorandum in a county office at a time the 
office was closed to the public did not satisfy the Brown Act’s requirement because the writing would 
not actually be available for public inspection until the office reopened after the board meeting had been 
concluded. 

7. Land Use Litigation 
DUNNING V. JOHNSON 
64 Cal. App. 5th 156 (2021) 

A neighbor brought an unsuccessful challenge to the approval of development of a private school 
adjacent to the neighbor’s horse ranch. The developer then brought a malicious prosecution action 
against the neighbor. The court denied the neighbor’s anti-SLAPP motion, finding that the developer 
had established a prima facie case that the neighbor’s suit was filed without probable cause and with 
malice. The evidence showed that the neighbor consistently and aggressively opposed any use and 
development on the project site, harassed prior owners, restricted their access to the property, and 
“deployed hostile and spiteful behaviors to dissuade site owners from developing their land.” This 
evidence and reasonable inferences from it constituted a prima facie showing that the neighbor 
harbored similar improper motives when pursuing the litigation. 
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MUSKAN FOOD & FUEL, INC. V. CITY OF FRESNO 
69 Cal. App. 5th 372 (2021) 

Under the Fresno Municipal Code, planning commission decisions may be appealed to the city council 
by a councilmember or the mayor, “either on their own initiative or upon receiving a petition from any 
person.” A project challenger attempted to “petition” city officials to appeal approval of a conditional use 
permit by sending an email (forwarded to the mayor) expressing general concern about oversaturation 
of alcohol licenses and attending a dinner with a city councilmember to discuss the planning 
commission’s recent decision. The court held neither of these actions satisfied the requirement to 
“petition” and, as a result, the challenger failed to exhaust administrative remedies. Allowing such 
general statements of concern to fulfill the requirement to petition would “encourage end-runs” and 
“undermine the city council’s autonomy as the elected body with the ultimate authority over land use 
decisions.” 

PASADENA REPUBLICAN CLUB V. WESTERN JUSTICE CENTER 
985 F.2d 1161 (9th Cir., 2021) 

A private nonprofit center, which leased city-owned property, rescinded a rental agreement with the 
Pasadena Republican Club after learning that the event’s speaker was affiliated with an organization 
that promoted causes antithetical to the center’s values. The Club sued the center under 42 U.S.C. 
§ 1983, which provides individuals a cause of action for government actions that infringe their 
constitutional rights. The court held that the center was not a state actor that could be held liable for 
constitutional claims under § 1983 because, though the center leased city-owned property, the center’s 
operations were independent of the City’s. Thus, there was no “joint action” or “symbiotic relationship” 
between the center and the City to create the requisite “state action” for § 1983 claims. 

SAN LUIS OBISPO LOCAL AGENCY FORMATION COMMISSION V. CITY OF PISMO BEACH 
61 Cal. App. 5th 595 (2021) 

The City of Pismo Beach and a developer signed an application for approval of an annexation by 
LAFCO that included an agreement to indemnify LAFCO against any claims arising out of the resulting 
decision. The City and developer later filed suit challenging LAFCO’s denial of their application. The 
suit was unsuccessful, and LAFCO sought attorney’s fees under the indemnity agreement. The court 
held that the indemnity obligation lacked consideration because the agreement simply required LAFCO 
to accept and act upon the application, which it was already obligated to do by statute. 

SAVE BERKELEY’S NEIGHBORHOODS V REGENTS OF THE UNIVERSITY OF CALIFORNIA 
70 Cal. App. 5th 705 (2021) 

Plaintiffs filed a CEQA challenge to the development of new academic, residential, and parking 
buildings on the Berkeley campus. The court held that two entities identified in the Notice of 
Determination (NOD) as the parties undertaking the project were not indispensable parties. The court 
rejected the argument that provisions of CEQA requiring agencies to identify the recipient of a project’s 
approval in the NOD and requiring petitioners to name those entities as real parties in interest 
superseded the traditional equitable balancing test for determining whether parties were indispensable 
to the action. The court found that while the motivations of the Regents and the two parties might differ, 
their interests were sufficiently aligned that the Regents could be expected to adequately protect the 
interests of the two parties and the action could proceed without them.  
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SAVE LAFAYETTE TREES V. EAST BAY REGIONAL PARK DISTRICT (PACIFIC GAS AND ELECTRIC 
COMPANY) 
66 Cal. App. 5th 21 (2021) 

Petitioner and the District entered into a tolling agreement extending the deadline for filing suit 
challenging a decision approving removal of trees adjacent to PG&E gas pipelines. The court held that 
the tolling agreement was ineffective because it did not name PG&E, which was a necessary and 
indispensable party to the suit. Because PG&E did not consent to the tolling agreement, the action was 
properly dismissed as time-barred. The court rejected Petitioner’s claim that the statute of limitations 
did not begin to run because the District’s public hearing notice did not disclose that any trees would be 
removed. Documents before the Board, including the proposed resolution itself, showed that PG&E 
would be funding the removal of trees and gave adequate constructive notice of the project to 
commence the running of the statute of limitations.  

SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT V. CITY OF LOS ANGELES 
71 Cal. App. 5th 314 (2021) 

A union sought to intervene in a case challenging approvals for operations at the Port of Los Angeles, 
asserting an interest in protecting jobs that could be lost if the approvals were overturned. The court 
upheld the trial court’s discretionary decision to deny intervention because existing parties had the 
same interest in defending the approvals and the inclusion of the union would unduly complicate the 
litigation. 

8. Subdivision Map Act 
DECEA V. COUNTY OF VENTURA 
59 Cal. App. 5th 1097 (2021) 

Petitioner challenged the validity of a 1974 parcel map, claiming the map had not been intended to 
merge five lots created under a 1923 map into a single lot. The court held that the petition was barred 
by the laches doctrine under which a claim may be time-barred if there was unreasonable delay in 
asserting the claim and prejudice to the respondent. The court found that testimony of the prior owner 
and his contemporaries would have been highly probative as to the issues raised in the petition and 
that the loss of this testimony constituted substantial evidence of prejudice to the County. 

9. Housing Accountability Act 
CALIFORNIA RENTERS LEGAL ADVOCACY AND EDUCATION FUND V. CITY OF SAN MATEO 
68 Cal. App. 5th 820 (2021) 

The City of San Mateo denied an application to construct a four-story, ten-unit multifamily residential 
building, finding that the project failed to comply with adopted design guidelines, including a 
requirement to build a “stepback” when there is a two-story differential between the proposed project 
and adjacent single-family dwellings. The court held that the guidelines were not “objective” standards 
under the Housing Accountability Act (HAA)—which restricts a local government’s ability to disapprove 
a proposed housing development that complies with objective standards—because they required 
“personal interpretation” or “subjective judgment.” The court also rejected the City’s constitutional 
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challenge to the HAA, holding that the HAA did not infringe on the City’s right to control its own 
municipal affairs as a charter city. 

10. Real Estate 
HUSAIN V. CALIFORNIA PACIFIC BANK 
61 Cal. App. 5th 717 (2021) 

Tenants of an apartment complex were allowed to use parking at a neighboring lot. Both the apartment 
complex and the parking lot were held under common ownership. Thereafter, the owner of the 
properties defaulted on its mortgages, and the properties were sold to different lienholders at trustee 
sales. After the severance of ownership, the tenants continued to use the parking lot consistent with 
past use. The new owner of the parking lot brought a quiet title action against the owner the apartment 
complex, and the latter cross-complained for a prescriptive easement. The court held that the 
longstanding use of the plaintiff’s property for access and parking by residents of the adjacent 
apartment complex had established a prescriptive easement, finding that the prescriptive period began 
when ownership was severed via the trustee sales. 

PEAR V. CITY AND COUNTY OF SAN FRANCISCO 
67 Cal. App. 5th 61 (2021) 

Plaintiffs’ predecessor granted an easement to San Francisco for an underground pipeline to convey 
water as part of the regional water system but reserved the right to use the surface of the property to 
construct roads and streets “over and across” the property. The court held that the language of the 
easement deed did not allow Plaintiffs’ use of the property as a parking lot. Parking was not among the 
uses expressly authorized by the deed, and while the deed permitted construction of roads, a parking 
lot was not necessary to the use of a road. While occasional or temporary parking might be permissible 
as a secondary right incidental to the roadway rights, the use of a substantial portion of the property as 
a parking lot was not among those secondary rights. 

SELF V. CHER-AE HEIGHTS INDIAN COMMUNITY 
60 Cal. App. 5th 209 (2021) 

The Cher-Ae Heights Indian Community, a federally recognized Indian tribe, purchased coastal 
property and applied to the federal Bureau of Indian Affairs to take the property into trust for the benefit 
of the Tribe. Two nontribal individuals brought a quiet title action to establish a public easement for 
coastal access across the property. The court held that tribal sovereign immunity bars a quiet title 
action to establish such an easement in the absence of waiver or congressional abrogation of a tribe’s 
immunity. The court further held that the common law “immovable property exception” that applies to 
states and foreign sovereigns did not extend to tribes. 
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Land Use and Development Case Summaries  
2022 Land Use and Development Law Briefing  
 
 

1. Planning and Zoning 
RUEGG & ELLSWORTH V. CITY OF BERKELEY 
63 Cal. App. 5th 277 (2021) 

Senate Bill 35 (Government Code § 65913.4) was enacted in 2017 as part of an effort by the State 
Legislature to increase housing production. The law compels local agencies, including charter cities, to 
issue streamlined approvals for qualifying multifamily residential projects, even, at times, where a 
project conflicts with a local ordinance. The court rejected Berkeley’s claim that SB 35 impermissibly 
interfered with the constitutional “home rule” authority over historic preservation granted to charter 
cities. The decision represents the first published opinion to uphold SB 35 against challenge. 

To qualify for streamlined, ministerial approvals under SB 35, a project is required to comply with 
several criteria, among them that the development is not located where it would require demolishing “a 
historic structure” placed on a national, state, or local historic register. (Gov’t Code § 65913.4(a)(7)(C).)  
The City of Berkeley denied a streamlining application on several grounds, including that the 
controversial, proposed mixed-use development would affect part of the West Berkeley Shellmound, a 
designated local landmark. The court rejected the City’s determination, finding there was no evidence 
that this (widely-acknowledged) subsurface resource reasonably could be viewed as an existing 
“historic structure” under SB 35. 

The court also held that the Legislature was not prohibited from addressing through SB 35 the 
“municipal affair” of local historic preservation. SB 35, the court determined, addresses a matter of 
statewide concern—the lack of affordable housing—and the streamlining law is reasonably related to 
resolving that issue and does not unduly interfere with the City’s historic preservation authority. On 
these grounds, the court determined that the project at issue was not subject to a requirement in 
Berkeley’s Landmark Preservation Ordinance that a city commission approve construction in a 
designated landmark. 

The court’s conclusion rested, in part, on its recognition that “historical preservation is precisely the kind 
of subjective discretionary land use decision the Legislature sought to prevent local government from 
using to defeat affordable housing development.” In upholding SB 35, the court had little trouble 
sustaining the direct connection the Legislature drew between subjective local land use decisions and 
the statewide affordable housing crisis. 

A Court of Appeal held that the state’s density bonus law does not require applicants to submit financial 
information to support requests for incentives or waivers and preempted a City ordinance that required 
such financial documentation to show that a project would not be “economically feasible” without the 
requested incentives.  

 

https://www.californialandusedevelopmentlaw.com/wp-content/uploads/sites/33/2021/05/Ruegg-Ellsworth-v.-City-of-Berkeley.pdf
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SCHREIBER V. CITY OF LOS ANGELES 
69 Cal. App. 5th 549 (2021) 

The Los Angeles City Planning Commission approved a mixed-used development that qualified for 
increased building density under the density bonus law (Gov’t Code § 65915) due to its inclusion of low-
income housing. The Commission also granted the developers various incentives and waivers under 
the City ordinance implementing the state density bonus law. The ordinance required the applicant to 
submit a pro forma or other financial documentation to show that the requested incentives would make 
the project “economically feasible,” but the Commission granted the incentives without this 
documentation. Appellants filed a petition for writ of mandamus, challenging the Commission’s approval 
of the project. The trial court denied the petition. 

On appeal, the key issue was the Appellants’ contention that the state density bonus law required 
applicants to submit certain financial information to support a request for incentives and waivers. The 
court concluded that it did not.  

The court explained that the density bonus law does not require applicants to establish that the grant of 
incentives or waivers would result in cost. Instead, the burden of proof is on the city, not the applicants, 
to overcome the presumption that incentives or waivers will result in cost savings. The city was required 
to grant the incentive or waiver unless it made a specific written finding that the incentive or waiver 
would (a) not result in identifiable and actual cost savings, (b) have a specific adverse impact upon 
public health or safety, or (c) be contrary to state or federal law.  

While a city or county may require that an applicant provide “reasonable documentation” regarding cost 
reductions, it may not require information demonstrating that an incentive is necessary to make a 
project “economically feasible.” Thus, to the extent that the City ordinance required financial 
documentation from the applicant to show that a project is “economically feasible,” it conflicted with the 
density bonus law and was preempted. 

2. Coastal Act 
KRACKE V. CITY OF SANTA BARBARA 
63 Cal. App. 5th 1089 (2021) 

A city’s ban on short-term vacation rentals in the coastal zone constitutes “development” under the 
California Coastal Act. Therefore, the Coastal Commission must first approve a coastal development 
permit, an amendment to the city’s certified local coastal program, or an amendment waiver before 
such a ban can be imposed.  

Until 2015, the City of Santa Barbara allowed short-term vacation rentals as long as the owner 
registered the unit with the City, obtained a business license, and paid transient occupancy taxes. In 
2015, the City Council directed its staff to regulate short-term rentals as hotels under the City’s zoning 
code. Because the zoning code did not permit hotels in most residential districts, the City’s action was 
effectively a ban on short-term rentals in most residential areas. As a result, the number of short-term 
rentals in the coastal zone dropped from 114 to 6. The owner of a company that managed short-term 
rentals filed a petition for writ of mandate challenging the City’s new policy. 
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The Coastal Act requires a coastal development permit for any “development” in the coastal zone. 
“Development” is defined in the statute to include changes in the density or intensity of use of land and 
changes in the intensity of access to water. Courts have interpreted the term broadly to encompass any 
impediments to access, not merely physical alterations. 

The court of appeal held that the City’s change in policy “necessarily” changed the intensity of use of 
and access to land and water in the coastal zone. Accordingly, the City was required to first obtain 
Coastal Commission’s approval, either through a coastal development permit, an amendment to its 
certified local coastal program, or an amendment waiver. 

The court explained that the reduction in the number of short-term rentals in the coastal zone was 
inconsistent with the Coastal Act’s goal of improving the availability of lower cost accommodations 
along the coast. Further, the court explained, its decision was consistent with Greenfield v. Mandalay 
Shores Community Association, 21 Cal. App. 5th 896 (2018), in which the court of appeal held that a 
homeowner’s association’s ban on short-term vacation rentals was “development” under the Coastal 
Act because it changed the intensity of use and access to single-family residences in the coastal zone. 

The court’s decision is also consistent with the Coastal Commission’s policy. In 2016, the Coastal 
Commission sent a guidance letter to local governments explaining its position that regulation of short-
term vacation rentals constituted development under the Coastal Act. (The Coastal Commission filed 
an amicus brief supporting the petitioner.) 

The court’s decision in this case reinforces the broad powers of the Coastal Commission over local 
policies that impede access to the coastal zone. This case, together with the court’s 2018 decision in 
Greenfield, hold that any restrictions on short-term vacation rentals in the coastal zone—whether by a 
private entity or a local government—are subject to the Coastal Act and must be approved by the 
Coastal Commission. 

LENT V. CALIFORNIA COASTAL COMMISSION 
62 Cal. App. 5th 812 (2021) 

The Second District Court of Appeal upheld a Commission penalty of $4,185,000 on Malibu 
homeowners who refused to remove structures that blocked a public access easement granted to the 
Coastal Commission by a prior owner of the home.  

In 1978, the owner of beachfront property in Malibu applied to the Coastal Commission for a coastal 
development permit to build a house. As a condition of approving the permit, the Commission required, 
and the owner dedicated, a five-foot-wide easement for public access through the property from the 
highway to the beach. 

Notwithstanding the easement, in 1983, the owner built a wooden deck and stairway (shown in the 
photo below) over most of the easement area. The owner also constructed a fence and gate that 
entirely blocked access to the easement area from the highway. The Coastal Commission did not issue 
a permit or otherwise approve any of these structures. 

The Lents bought the property in 2002. In 2007 the Commission notified the Lents that the structures 
were inconsistent with the easement and violated the Coastal Act. After subsequent failed attempts to 
convince the Lents to remove the structures, the Commission served them with a notice of intent to 
issue a cease-and-desist order. The notice informed the Lents that the Commission could impose 
administrative penalties under Public Resources Code § 30821 of up to $11,250 per day per violation. 
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Two weeks before the hearing on the cease-and-desist order, Commission staff issued a report stating 
that a penalty of up to $8,370,000 was warranted because the violations caused “significant blockage of 
public access” and the Lents refused to undertake any “voluntary restoration efforts” despite the 
Commission’s efforts over many years. The staff report, however, recommended a penalty between 
$800,000 and $1,500,000, and specifically $950,000. 

After hearing testimony from the Lents and other interested parties, the Commission voted unanimously 
to issue the cease-and-desist order, requiring removal of the structures and imposing a penalty of 
$4,185,000 (50% of the maximum authorized penalty). The Lents sued to set aside the penalty, 
contending that its imposition violated their rights to due process of law and that the penalty was an 
excessive fine under the federal and state constitutions. 

The appellate court found no merit in the Lents’ due process claims. “[A]lthough not as robust as trial-
like proceedings,” the notice and hearing procedures governing imposition of penalties by the 
Commission guaranteed that a property owner had notice of the alleged violations, an opportunity to 
present evidence, notice of the recommendation by the Commission staff and supporting evidence prior 
to the hearing, and an opportunity to present a defense prior to and at the hearing. The court likewise 
rejected the claim that the Commission violated due process by imposing a penalty over four times the 
amount recommended by its staff. The court said due process did not mandate advance notice of the 
exact penalty the agency intended to impose, so long as the agency provided adequate notice of the 
substance of the charge. The court also pointed out that staff had informed the Lents in writing that the 
statute authorized a penalty of up to $11,250 per day; “the Lents at that point knew all they needed to 
know about the potential penalty they faced, how the Commission would calculate it, and why.” 

The court also found that the penalty did not amount to an excessive fine under the state or federal 
constitutions. A fine is constitutionally excessive only if “grossly disproportionate to the offense.” 
Examining the factors relevant to proportionality, the court held that the penalty was constitutionally 
valid because (1) the Lents had a high degree of culpability evidenced by their willful refusal to remove 
the structures for over nine years after the Commission told them the structures violated the Coastal 
Act; (2) the Lents’ conduct effectively precluded the Commission from using the easement to enable 
public access to a beach that was part of a three-mile stretch of the coast with no other public access; 
(3) other statutes authorized daily penalties for activities similar to those involved here—including 
undertaking activity without obtaining a required permit—some of which were higher than the amounts 
authorized under section 30821; and (4) the Lent s had submitted no evidence of inability to pay the 
penalty. 

LINOVITZ CAPO SHORES LLC V. CALIFORNIA COASTAL COMMISSION 
65 Cal. App. 5th 1066 (2021) 

A California Court of Appeal held that the Coastal Commission and the Department of Housing and 
Community Development (“HCD”) have concurrent jurisdiction over mobilehomes located in the coastal 
zone and that proper notice of a public hearing is sufficient to meet notice requirements for approval 
due to agency inaction under the Permit Streamlining Act.  

Appellants, who were owners of beachfront mobilehomes, obtained permits from HCD to remodel and 
add second stories to their structures. After renovations were completed, the Coastal Commission 
issued notices stating that renovation of their structures was illegal without a coastal development 
permit and required Appellants to either remove the changes or apply for “after-the fact” authorization. 
Appellants applied for “after-the fact” permits, and the Coastal Commission issued public hearing 
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notices for each application and then held individual hearings. The agency did not make any decisions 
on the permits following the hearings. 

The court first rejected the Appellants’ argument that the Coastal Commission did not have jurisdiction 
to require a coastal development permit in addition to an HCD permit. Although HCD has primary 
authority over mobilehome permitting under the California Mobilehome Parks Act, the court found that 
construction of the statute did not preempt the Coastal Act—there were no inherent conflicts between 
the development provisions of the Coastal Act and the Mobilehome Parks Act, and both statutes could 
apply concurrently. In addition, it was not dispositive that the Coastal Commission had declined to 
enforce its authority over previously permitted mobilehome parks in coastal zones. 

However, the court held that the applicants did not have to undo their remodeling because their “after-
the-fact” permits had been deemed approved under the Permit Streamlining Act due to the Coastal 
Commission’s failure to act in a timely manner. First, the court declined to overturn the trial court’s 
finding that Appellants did not withdraw their applications due to a lack of substantial evidence to the 
contrary. Second, the court held that the Coastal Commission provided proper notice that met the 
standards for “public notice required by law.” It refused to follow a prior case (Mahon v. County of San 
Mateo, 139 Cal. App.4th 812 (2006)), which held that the public notice must state that the permit will 
deemed approved if the agency does not act within a specified period. The court disagreed with this 
interpretation, observing that “the plain language of section 65956(b), does not require an agency’s 
public notice to include a statement that the permit at issue will be deemed approved if the agency does 
not act on it within a specified number of days.” The Coastal Commission had provided adequate notice 
for the public hearing, which was sufficient to meet both statutory and constitutional notice 
requirements. 

3. Takings 
FELKAY V. CITY OF SANTA BARBARA 
62 Cal. App. 5th 30 (2021) 

Felkay purchased an ocean-front lot with the intention of building a residence. The planning 
commission rejected the application for the residence finding that it violated City Policy 8.2 which 
prohibits any development on the bluff face regardless of size. On appeal to the City Council, the City 
found that Felkay’s takings claim was not ripe because Felkay had not investigated other potential uses 
of the land, including development of the area above the bluff face, agricultural or educational uses, or 
merging the property with the adjoining lot he owned. Felkay filed a consolidated petition for writ of 
administrative mandamus and complaint for inverse condemnation. 

The court of appeal explained that, in general, before an inverse condemnation action is ripe, a 
landowner must have made at least one development proposal that has been rejected and pursued at 
least one meaningful application for a zoning variance or similar exception, which has also been finally 
denied. Once the permissible uses of the property are known to a reasonable degree of certainty, a 
takings claim is likely to have ripened. However, in this case, the court found that Felkay was not 
required to submit a second development proposal because the City “made plain” that it would not 
allow any development below the 127-foot elevation, and had determined that the area above that 
elevation was “not buildable.” Therefore, submission of a second application would have been futile 
because the agency’s decision was certain to be adverse. For these reasons, the court found that 
Felkay’s claim was ripe and that all administrative remedies had been exhausted. 



  
 

6 
Perkins Coie LLP | Confidential PerkinsCoie.com 

Additionally, the court rejected the City’s argument that Felkay’s failure, as part of his mandamus claim, 
to challenge the City’s decision declining to waive the requirements of Policy 8.2 estopped him from 
seeking damages for inverse condemnation. The City had stipulated that limited issues would be heard 
under the mandamus claim and that the inverse condemnation claims would be reserved for trial—the 
Policy 8.2 waiver was not among the claims to be heard as part of the mandamus proceeding. The City 
forfeited the issue by failing to object to the apportionment of issues between the writ proceedings and 
inverse condemnation trial. Therefore, Felkay had also effectively exhausted his judicial remedies. 

PAKDEL V. CITY AND COUNTY OF SAN FRANCISCO 
141 S. Ct. 226 (2021) 

The U.S. Supreme Court held that property owners do not have to comply with state administrative 
processes to obtain a final decision before bringing a takings claim under 42 U.S.C. § 1983 when the 
government’s position is clear. 

Petitioners were partial owners of a multi-unit residential building in San Francisco that was organized 
as a tenancy-in-common. When purchasing an interest in the property, they agreed to work with the 
other owners to convert their interests into a condominium-style ownership arrangement. The City 
approved the conversion on the condition that all non-resident owners, including petitioners, offer their 
tenants a lifetime lease. Petitioners agreed to the condition but belatedly requested that the City excuse 
them from executing the lifetime lease or compensate them for the lease. The City refused, and 
petitioners brought a suit under 42 U.S.C. § 1983 claiming an unconstitutional regulatory taking. 

The District Court held that the petitioners’ claim was not ripe because they had not exhausted all 
remedies in state court. The Ninth Circuit affirmed, despite the holding in Knick v. Township of Scott, 
which removed the state exhaustion requirements previously a condition to bringing federal 
constitutional claims. The court reasoned that the holding in Knick did not remove the requirement that 
there be a “final” government decision on the matter and that the City’s decision was not “final” because 
petitioners’ request for exemption was untimely and improperly made. 

The Supreme Court reversed, citing the “modest” nature of the finality requirement. The plaintiff need 
only be actually “injured by the Government’s action” and “not prematurely suing over a hypothetical 
harm.” For takings cases, there is a “final” decision when it is claimed that the regulation has gone “too 
far” and the court can determine “how far the regulation goes.” In this case there was “no question 
about the city’s position” regarding petitioners’ claims. In addition, contrary to the Ninth Circuit’s ruling, 
the petitioner need not comply with all administrative processes to obtain the final decision. Although 
petitioners may not have properly pursued administrative remedies, there were no other avenues for 
the government to change or clarify its decision, which meant that the finality requirement was fulfilled; 
“[a]dministrative missteps do not defeat ripeness once the government has adopted its final position.” 
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4. Initiative and Referendum  

ALLIANCE FOR RESPONSIBLE PLANNING V. TAYLOR 
63 Cal. App. 5th 1072 (2021) 

An initiative measure that required new development to mitigate not only its individual traffic impacts but 
also cumulative impacts of other projects on traffic levels of service violated the rough-proportionality 
standard of Nollan and Dolan and was therefore unconstitutional.  

El Dorado County voters adopted Measure E, whose stated purpose was to end the practice of “paper 
roads” under which developers paid fees to mitigate traffic impacts but construction of the 
improvements was often delayed, resulting in unacceptable levels of service. Measure E modified 
County General Plan Policies to require that all necessary road improvements be completed by the 
project proponent so as to “fully offset and mitigate all direct and cumulative traffic impacts … before 
any form of discretionary approval can be given to a project.” 

Petitioner sued, contending that the measure violated the takings clause by effectively requiring the 
developer to pay not only for the project’s impact, but also for the incremental effects of other projects. 

The appellate court agreed. Under the “rough-proportionality” standard of Nollan v. California Coastal 
Commission, 483 U.S. 825 (1987) and Dolan v. City of Tigard, 512 U.S. 374 (1994), the government 
must “make some sort of individualized determination that the required [exaction] is related both in 
nature and extent to the impact of the proposed development.” Here, by requiring an individual project 
proponent to complete “[a]ll necessary road capacity improvements” to prevent peak-hour gridlock, 
Measure E “plainly cast[] a wider net than the harm resulting from an individual project.” Under any 
reasonable interpretation of the measure, it “required a developer to construct improvements exceeding 
the extent of the project’s own impact.” 

The court rejected the defendant’s claim that Measure E was a land use control, not an exaction. The 
court distinguished California Building Industry Assn. v. City of San Jose, 61 Cal.4th 435 (2015), in 
which the challenged measure required developments to sell a percentage of units at below-market 
rates. There, the court said, the ordinance did not require the developer to give up a property interest 
but “simply place[d] a restriction on the way the developer may use its property by limiting the price for 
which the developer may offer some of its units for sale.” Under Measure E, by contrast, the developer 
had to give up a property interest—the cost of construction of roadway improvements—as a condition 
of approval. The measure thus constituted an unconstitutional exaction, not a land use control. 

HOWARD JARVIS TAXPAYERS ASSOCIATION V. CITY AND COUNTY OF SAN FRANCISCO 
60 Cal. App. 5th 227 (2021) 
 
Local special taxes adopted by a citizen-sponsored initiative do not require two-thirds voter approval 
 
In June 2018, 51 percent of San Francisco voters passed the “Universal Childcare for San Francisco 
Families Initiative.” This initiative proposed a tax on certain commercial rents to fund early childcare and 
education. The Howard Jarvis Taxpayers Association brought suit challenging the initiative, claiming 
that Proposition 13 (1978), Proposition 218 (1996) and the San Francisco City Charter required two-
thirds approval for all special taxes, including those adopted via a citizen-sponsored initiative. 
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The case was considered by Division Five of the First District, which rejected the Association’s 
challenge. The Division Five justices agreed with a decision issued by Division Four of the First District 
regarding a similar challenge the Association had brought against a special tax enacted by the San 
Francisco voters in the November 2018 election, City and County of San Francisco v. All Persons 
Interested in the Matter of Proposition C. 
 
Division Five agreed with the All Persons Interested decision that California Supreme Court precedent 
mandated a conclusion that the provisions of Propositions 13 and 218 imposing requirements on cities, 
counties, special districts and other local governmental entities were to be interpreted as applying only 
to councils, boards and other representative bodies, not the electorate. As determined in those prior 
cases, there is nothing in either Proposition 13 or Proposition 218 that implicitly overruled the power of 
initiative to enact laws by simple majority vote. Moreover, while voters are bound by the substantive 
limitations applicable to legislative actions taken by boards and councils, they are not bound by 
procedural requirements such as a two-thirds vote requirement. 
 
Division Five also addressed two new issues. First, it considered the fact that a member of the Board of 
Supervisors had been a proponent of the initiative. The Association argued that the supervisor’s 
involvement was tantamount to the Board itself proposing a tax to the voters, which would have 
required a two-thirds majority vote. The opinion noted that “we fail to see how the sponsorship and 
involvement of the single official here gives rise to the inference that the City intentionally circumvented 
Propositions 13 and 218 or effectively controlled the initiative.” 
 
Second, in a lengthy footnote, the court issued a warning to all litigators by discussing the failure of the 
Association’s attorneys to bring the All Persons Interested case to its attention. The court 
“admonish[ed] counsel to candidly acknowledge such authority in the future.”  It quoted a treatise noting 
that “Your failure to confront unfavorable relevant holdings will be regarded as an attempt to deceive 
and mislead the court.”  It cited Rule 3.3(a)(2) of the Rules of Professional Conduct stating that: “A 
lawyer shall not:… fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.” 

SAN DIEGANS FOR OPEN GOVERNMENT V. PUBLIC FACILITIES FINANCING AUTHORITY OF THE CITY OF 
SAN DIEGO 
63 Cal. App. 5th 168 (2021) 

The California Court of Appeal held that 2016 amendments to the San Diego City Charter did not 
require the City to obtain voter approval prior to entering into a lease revenue bond transaction with the 
Public Facilities Financing Authority of the City of San Diego.  

In 2016, San Diego voters approved amendments to the City Charter relating to bond issuance. One 
such amendment modified Section 90.1 to allow the City Council to authorize the issuance of revenue 
bonds by City Council vote, as opposed to voter approval, provided the bonds were not paid for from 
the general fund and the bonds were used to fund water facilities. 

Subsequently, the City entered into a lease revenue bond transaction with the Financing Authority to 
fund the construction of a parking lot and other improvements in Balboa Park. Per the structure of the 
transaction, the City would lease the land to the Financing Authority for a nominal fee, the Financing 
Authority would sell bonds to fund the improvements, and the Financing Authority would lease the land 
and improvements back to the City. The bonds sold by the Financing Authority were secured by the 
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City’s lease payments. For payment, the City planned to put the money generated from the parking lot 
into the City’s general fund and pay the lease payments from the general fund. 

Following the City Council’s authorization of the transaction without voter approval, San Diegans for 
Open Government (“SanDOG”) brought suit challenging its validity under Section 90.1, as amended in 
2016. SanDOG claimed the transaction was invalid because the City was paying for the bonds out of 
the general fund, the bonds were not going to be used for any of the specified water activities, and the 
City had not obtained voter approval. 

The court held that the transaction did not violate Section 90.1 because Section 90.1 did not apply to 
Financing Authority-issued bonds or lease revenue bonds. The court reached its decision after 
evaluating the historical context of the Charter and the ballot materials provided to voters prior to the 
amendments’ approval. Historically, prior iterations of Section 90.1 had dealt with funding mechanisms 
for water facilities, and the 2016 amendments continued this trend. The use of the Financing Authority 
for issuance of lease revenue bonds was a well-established, distinct issue, indicating that the 
amendments did not cover these types of bonds. 

Additionally, the ballot materials provided to voters exclusively discussed “city-issued bonds,” and did 
not mention the Financing Authority. The omission of any mention of the Financing Authority indicated 
that voters did not contemplate the Financing Authority when voting. Further, the court held that bonds 
issued by the Financing Authority were not under the umbrella of “city-issued bonds” because those 
were not sold by the City and did not require the City to pay back investors. Even though governed by 
members of the City Council, the Financing Authority was a separate entity from the City, in that they 
did not share debt or bond obligations. Thus, the court held that Section 90.1 did not apply to Financing 
Authority-issued bonds. 

The court held that even if Section 90.1 did apply to Financing Authority-issued bonds, the transaction 
still would not be in violation of the Charter because the Charter did not apply to lease revenue bonds. 
Relying again on historical context and ballot materials, the court found that, historically, revenue bonds 
were not considered to include lease revenue bonds. The court further found that the description of 
revenue bonds in the ballot materials as “bonds that are payable from enterprise funds” did not 
encompass the lease revenue bonds at issue because the City was making the lease payments from 
its general fund and the City did not pledge its lease payments to the bonds. Thus, Section 90.1 did not 
apply to the lease revenue bonds in this transaction. 

In short, because Section 90.1 applied to neither the Financing Authority-issued bonds nor the lease 
revenue bonds, the transaction was not within the scope of Section 90.1 and was valid without voter 
approval. 

5. Development Fees and Taxes 
COACHELLA VALLEY WATER DISTRICT V. SUPERIOR COURT (ROBERTS) 
61 Cal. App. 5th 755 (2021) 

A challenge to a water district’s increase in its ad valorem property tax was untimely under the 60-day 
statute of limitations in the validation statutes.  

Code of Civil Procedure sections 860-870 provide for accelerated procedures for determining the 
validity of certain bonds, assessments and agreements entered into by public agencies. Referred to as 
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the validation statutes, they allow a public agency to file an action to promptly determine the validity of 
any of the agency’s acts that fall within the scope of their provisions. They also allow any “interested 
person” to bring an action challenging the validity of such acts (sometimes referred to as “reverse” 
validation actions) within 60 days of the challenged action. 

The Coachella Valley Water District adopted a two-cent increase in its ad valorem property tax levied 
annually to satisfy its contractual obligations to the State Water Project (SWP). Roberts filed suit to 
invalidate the tax under provisions of the Water Code and the California Constitution (Propositions 13, 
26, and 218) and to obtain a refund. The water district argued the entire action was time-barred 
because the validation statutes required Roberts to present his claims in a “reverse validation action” 
no later than 60 days after the water district adopted the tax. 

The appellate court agreed and ordered the case dismissed. The court began its analysis by noting that 
the validation statutes do not specify the matters to which they apply; rather, their procedures apply to 
“any matter which under any other law is authorized to be determined” under the Code of Civil 
Procedure. The court concluded that provisions of the County Water District Law empowering water 
districts to levy and collect taxes on “property within the district” and providing that an action “to 
determine the validity of an assessment, or of warrants, contracts, obligations, or evidences of 
indebtedness pursuant to [the County Water District Law] may be brought pursuant to [the validation 
statutes]” constituted such authorizing law. 

Roberts argued that this wasn’t the case because the word “tax” did not appear in the provisions 
authorizing a validation action. The court found this focus unduly narrow in light of “the County Water 
District Law’s overarching tax scheme and the obvious interplay [between] provisions authorizing 
imposition of property taxes and those making the validation procedures applicable to any county water 
district ‘assessment.’” The court relied on another provision of the Water District Law defining an 
“assessment” in this context as including setting a tax rate based on the value of property. The tax at 
issue, it concluded, was “clearly such an ‘assessment.’” 

Roberts also contended that even if his claims were barred under the validation statutes, they were still 
valid as a taxpayer action under Code of Civil Procedure section 526a because he challenged both 
imposition of the tax and the act of expending the allegedly illegal funds. The court disagreed, 
observing that a validation action and a taxpayer action were not mutually exclusive. Both types of 
claims could be pursued provided they were filed within the 60-day period governing a validation action. 
The “crux of Roberts’ claim,” the court said, was “a challenge to the validity of the SWP tax.” Roberts’ 
taxpayer claim was based on his allegation that the SWP tax was invalid; hence “Roberts’ imposition 
and spending challenges [were] two sides of the same coin.” 

The court likewise found no merit in Roberts’ argument that imposing the 60-day statute of limitations in 
this setting would effectively immunize the water district’s future tax rates from judicial scrutiny. It 
pointed out that a water district must fix the SWP tax rate anew annually, thereby creating a new 
“assessment” the validity of which could be challenged under the validation statutes. And in fact, the 
court noted, Roberts had already filed a timely reverse validation action against the SWP tax rate the 
water district fixed for the following fiscal year. 
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DEPARTMENT OF FINANCE V. COMMISSION ON STATE MANDATES 
56 Cal. App. 5th 546 (2021) 
 
The state was required to reimburse municipalities for the cost of state-mandated trash receptacles at 
transit stops because local governments lacked authority under Proposition 218 to impose fees either 
on transit agencies or on owners of adjacent property to recover such costs.  
 
The Regional Water Quality Control Board, Los Angeles Region issued a permit authorizing the County 
of Los Angeles and certain cities (collectively, the Operators) to operate stormwater drainage systems. 
The permit required the Operators to (1) install and maintain trash receptacles at transit stops; and (2) 
periodically inspect commercial facilities to ensure compliance with various environmental regulatory 
requirements. Some of the Operators filed claims with the Commission on State Mandates seeking a 
determination that the state must reimburse them for the costs related to the trash receptacle and 
inspection requirements under article XIII B, section 6 of the California Constitution. The Commission 
determined that the trash receptacle requirement was a reimbursable state mandate but that the 
inspection requirements were not. 
 
In general, when the state imposes a new program or higher level of service on a local governments, 
section 6 of the California Constitution requires the state to reimburse the local governments, unless 
they have the authority to levy service charges, fees, or assessments sufficient to pay for the mandated 
program or increased level of service. The court found that local governments did have authority to levy 
fees to cover the inspection costs based upon their police power authority to impose regulatory fees 
that did not exceed the reasonable cost of the inspections. 
 
The court reached the opposite conclusion regarding fees for the trash receptacles. The trash 
receptacles would be located either on the local government’s own property or that of the local transit 
district, and the court concluded that local governments lacked authority to impose fees for the 
receptacles on transit agencies. Responding to the state’s argument that local governments could, 
instead, impose fees on owners of property adjacent to the transit stops, the court found that such fees 
would likely run afoul of Proposition 218, which prohibits fees incident to property ownership unless, 
among other requirements, the fees are for a service that “is actually used by, or immediately available 
to, the owner of the property in question.”  The court observed that “common sense dictates that the 
vast majority of persons who would use and benefit from trash receptacles at transit stops are not the 
owners of adjacent properties but rather pedestrians, transit riders, and other members of the general 
public; [and that] any benefit to property owners in the vicinity of bus stops would be incidental.” 
Moreover, the court said, even if local governments could establish that the need for the trash 
receptacles was in part attributable to, and would be used by, adjacent property owners, the fees for 
that service would violate a separate provision of Proposition 218, which prohibits fees for a “service 
available to the public at large in substantially the same manner as it is to property owners.” 
 
KCSFV I, LLC V. FLORIN COUNTY WATER DISTRICT 
64 Cal. App. 5th 1015 (2021) 

A court of appeal invalidated a water district’s adopted rate increases, concluding that the district failed 
to meet its burden under Proposition 218 of establishing that the increases did not exceed the cost of 
providing the water service.  

Following a hearing, the Board of Directors of the Florin County Water District voted to increase its 
water rates by 50 percent. Data presented by staff at the hearing showed that revenues would exceed 
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expenditures in each of the four years following the rate increase, culminating in a net profit of almost 
$1.4 million in the fourth year. 

The Court of Appeal upheld plaintiffs’ challenge to the rate increase, finding that the District failed to 
prove that the amount of the increase did not exceed the cost of providing the water service. Under 
Proposition 218, revenues from water charges may not exceed either “the cost of providing the 
property-related service” or the “proportional cost of the service provided to [each] parcel.” Art. XIII D, 
§ 6(b). In this case, nothing in the administrative record explained either how the net revenue the 
District would derive from the rate increase was related to the cost of providing the property-related 
service or how the water charge was proportional to the cost of providing service to each parcel. “In 
simple terms,” the court said, “the net revenue appears to be a profit after expenses are deducted from 
revenues.” 

The District argued that the rate increase was justified because the District had been operating at a 
deficit and drawing funds from reserves to meet its obligations and therefore “opted to increase rates to 
allow for the rebuilding of meaningful reserves.” While generally accepting the proposition that reserves 
may form a component of a property-related charge, the court found nothing in the record that identified 
or quantified historic or projected reserves needed for the District’s services or showed that the 
projected net revenue was pledged for any particular purpose. Instead, the court said, “the district asks 
us to take an attorney’s argument as evidence, which we cannot do.” 

The court also rejected the District’s argument that plaintiffs had failed to exhaust administrative 
remedies because they had not presented their objections and arguments at the hearing required under 
Proposition 218. Assuming without deciding that a Proposition 218 hearing generally constituted an 
administrative remedy that needed to be exhausted, the court found the requirement inapplicable here 
because the District had not complied with Proposition 218’s notice requirements. The court ruled that 
Proposition 218 required the agency proposing a rate increase “to provide ratepayers with notice of 
the actual amount of the rate increase pertinent to [them] to allow the ratepayer a meaningful 
opportunity to determine whether to consent to or oppose it.” 

In this instance, the court said, the District had provided only hypothetical examples of how a 
ratepayer’s charges would increase over time. This “hide-the-ball approach to the amount of the rate 
increase” was incongruent with “the constitutional obligation imposed upon the district to calculate the 
amount of the charge to be imposed upon each parcel and to provide ratepayers with notice 
of such amount.” Because the District’s notice did not comply with the procedural requirements of 
Proposition 218, plaintiffs were excused from exhausting any administrative remedy that might 
otherwise apply. 
 

6. Brown Act 
JULIAN VOLUNTEER FIRE COMPANY ASSOCIATION V. JULIAN-CUYAMACA FIRE PROTECTION DISTRICT 
62 Cal. App. 5th 583 (2021) 

Plaintiff’s Brown Act claims were barred because unreasonable delay in prosecuting the lawsuit 
substantially prejudiced parties and the general public.  

The Julian-Cuyamaca Fire Protection District requested the San Diego Local Agency Formation 
Commission to dissolve the District and have the County of San Diego assume fire prevention services 
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in the area. Two weeks later, the Julian Volunteer Fire Company Association sued, alleging the District 
had violated the open meeting laws of the Brown Act in its approval of the resolution requesting 
dissolution. While the lawsuit was pending, the dissolution proceedings moved forward: The County 
voted to seek to expand its sphere of influence over the District’s functions and serve as its successor 
agency, and LAFCO held a special election, resulting in a majority vote favoring the District’s 
dissolution. After the election, the Volunteer Association filed a motion asking the court to enter 
judgment in its favor on its Brown Act claims. 

On appeal, the court found that the Volunteer Association’s Brown Act claims were barred by the 
laches doctrine because plaintiff unreasonably delayed in prosecuting its claims and prejudice resulted. 
The Volunteer Association did not seek a ruling on the merits until almost a year after filing suit, at 
which point LAFCO’s special election results had already been announced and the entire LAFCO 
process had been completed. The Volunteer Association “made a deliberate decision to wait and see 
whether the same result could be achieved through means other than pursuing its Brown Act 
allegations.” But Brown Act claims are “subject to an unusually short limitations period because it is vital 
that the validity of an agency’s actions be resolved expeditiously.” In light of this policy, coupled with the 
policy underlying the LAFCO Act to ensure orderly and efficient transfers of authority, a party could not 
justify waiting to resolve Brown Act allegations merely because other avenues existed for obtaining the 
same result. By waiting until after the proceedings were complete to seek adjudication of its Brown Act 
claims, the Volunteer Association caused County and LAFCO to incur substantial and potentially 
unnecessary costs to comply with statutorily required procedures. Such a result would be “inequitable 
to the District voters, LAFCO, and County under the circumstances.” Because the Volunteer 
Association’s tactical delay resulted in significant prejudice to LAFCO, the County and the public, its 
Brown Act claims were barred by laches. 

7. Land Use Litigation 
DUNNING V. JOHNSON  
64 Cal. App. 5th 156 (2021) 

A developer established a probability of prevailing on its claims for malicious prosecution where the 
evidence showed that the neighboring owner lacked probable cause for pursuing CEQA litigation and 
acted with malice.  

Clews Horse Ranch sued to challenge a decision by the City of San Diego to approve Cal Coast’s 
construction of a private secondary school adjacent to its commercial horse ranch and equestrian 
facility. Clews claimed the City’s use of a mitigated negative declaration instead of an EIR violated 
CEQA because the project would have significant impacts on historical resources, fire hazards, noise, 
and transportation and traffic. The trial court denied the petition and the court of appeal affirmed, 
concluding that Clews failed to show there was substantial evidence supporting a fair argument that the 
project may have a significant effect on the environment. 

In the ensuing malicious prosecution action filed by Cal Coast against Clews and its attorneys, the 
defendants filed an anti-SLAPP motion contending that Cal Coast failed to make a prima facie showing 
that the defendants pursued the CEQA litigation without probable cause and with malice. 

The court of appeal upheld the denial of the anti-SLAPP motion, finding that defendants did not have 
probable cause for pursuing at least one of their CEQA claims—namely that an EIR was necessary to 
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assess the project’s noise impacts. Under CEQA, the question is whether a project will affect the 
environment of persons in general, not particular persons, and the only evidence in the record 
concerning noise levels related to the expected impact on the operation of Clews Horse Ranch. The 
court rejected defendants’ claim that project noise would adversely affect the surrounding community in 
general, finding that the cited evidence consisted of speculative and generalized warnings that did not 
constitute substantial evidence. 

The court also found that there “clearly [was] sufficient evidence from which it can be found that Clews 
Horse Ranch pursued the CEQA Litigation with malice,” an essential element of a malicious 
prosecution claim. The evidence showed that Clews consistently and aggressively opposed any use 
and development on the project site. Clews harassed prior owners of the site, restricted prior owner’s 
access to the property, and “deployed hostile and spiteful behaviors to dissuade site owners from 
developing their land.” This evidence and reasonable inferences from it constituted a prima facie 
showing that Clews harbored similar improper motives when pursuing the CEQA litigation. 

On the other hand, the evidence did not support a determination that Clews’ attorneys likewise acted 
with malice. Clews’ improper motives in pursuing the CEQA litigation could not be imputed to the 
attorneys, and the demonstrated lack of probable cause in bringing the litigation was insufficient by 
itself to establish malice. 

MUSKAN FOOD & FUEL, INC. V. CITY OF FRESNO 
69 Cal. App. 5th 372 (2021) 

A project challenger failed to exhaust administrative remedies because an email exchange and dinner 
meeting with City officials expressing general concerns about a recent permit approval did not satisfy 
the burden to “petition” a City official in order to appeal.  

In 2017, the City of Fresno approved a conditional use permit for development of a shopping center, 
including a grocery mart, across the street from a gas station and convenience store owned by plaintiff, 
Muskan Food & Fuel. Concerned about the approval, due to oversaturation of off-sale alcohol licenses 
in the area and perceived misapplication of an exception to conditional use permit requirements, the 
president of Muskan Food & Fuel sought to appeal. 

Under the Fresno Municipal Code, planning commission decisions may be appealed to the City council 
by either a councilmember or the mayor, “either on their own initiative or upon receiving a petition from 
any person.” Muskan Food & Fuel argued they properly petitioned City officials on two occasions. First, 
the president of Muskan Food & Fuel emailed the president of the Fresno Chapter of the American 
Petroleum and Convenience Store Association (APCA) expressing concerns about oversaturation of 
alcohol licenses in the project area. The APCA president forwarded this email to the mayor. Second, 
principals of Muskan Food & Fuel participated in an informal dinner with City councilmembers to 
discuss the planning commission’s decision. 

Because the Fresno Municipal Code does not define “petition,” or otherwise clarify how a petition must 
be made, the court held a petition may be oral, written, or a combination of the two. However, 
regardless of the mode, it must be clear that the challenger is petitioning as part of the formal appeal 
process and not simply expressing general concerns. Here, Muskan Food & Fuel’s efforts fell short. 
The email was a general request for the mayor to investigate an issue (oversaturation of alcohol 
licenses), not a petition to appeal. Despite Muskan Food & Fuel’s intentions, nothing in the original 
email or the response from the mayor could be objectively viewed as a petition. The dinner with City 
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councilmembers also did not satisfy the petition requirement. Although discussion at dinner included 
the planning commission’s recent decision, the court could not find this impliedly included a petition or 
request for appeal because there was no substantial evidence to support such a finding. 

Therefore, there was no proper petition and Muskan Food & Fuel failed to exhaust administrative 
remedies. Allowing general statements of concern to fulfill the “petition” requirement would “encourage 
end-runs, undermine judicial efficiency, and undermine the city council’s autonomy as the elected body 
with the ultimate authority over land use decisions.” 

PASADENA REPUBLICAN CLUB V. WESTERN JUSTICE CENTER 
985 F.2d 1161 (9th Cir., 2021) 

The Ninth Circuit held that a private nonprofit club that leased city property was not a state actor that 
could be held liable for constitutional claims under 42 U.S.C. § 1983.  

The City of Pasadena leased city-owned property to the Western Justice Center, a private nonprofit that 
provided law-related services and occasionally rented out its event space to community groups after 
hours. The terms of the lease required WJC to independently manage the property and pay for repairs, 
renovations, and maintenance. 

In April 2017, the Pasadena Republican Club rented space from WJC for an evening speaking event. 
The afternoon before the event, WJC rescinded the rental agreement because WJC had recently 
learned of the speaker’s affiliation with an organization that promoted causes antithetical to WJC’s 
values. The Club filed suit against WJC, WJC’s executive director, and the City under 42 U.S.C. 
§ 1983, which provides individuals a cause of action for government actions that infringe on their 
constitutional rights. 

The court dismissed the Club’s argument that there was “joint action” or a “symbiotic relationship” 
between WJC and the City that created “state action” required to bring a claim under § 1983. The court 
distinguished this situation from other cases that found state action when a city leased property to a 
private entity. WJC and the City managed their operations independently of each other, and the City did 
not perform any City functions on the property. WJC and the City were also not “financially integrated” 
because the City did not financially support WJC’s operations; nor did it profit or receive revenue from 
WJC’s rental agreements. The fact that the City may have intangibly profited off WJC’s civic activities 
was also not a valid argument. 

The court also dismissed the Club’s argument that WSJ’s executive director should be held liable for 
conspiring to deprive someone of their constitutional rights under § 1985(3). In order to have a claim 
under that section, at least one of the conspiring parties must be a state actor. Because the Club 
alleged that the executive director conspired only with members of the staff and executive committee of 
WJC, its claim was not actionable under § 1985(3). 

SAN LUIS OBISPO LOCAL AGENCY FORMATION COMMISSION V. CITY OF PISMO BEACH 
61 Cal. App. 5th 595 (2021) 

The Court of Appeal held that an agreement obligating a developer and city to indemnify LAFCO 
against claims arising from its annexation decision lacked consideration because the agreement simply 
required LAFCO to do what it was already obligated to do by statute.  
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The City of Pismo Beach approved a 252-unit residential subdivision and the City and developer 
applied to the San Luis Obispo LAFCO to annex the property. The LAFCO application signed by the 
City and developer included an agreement to indemnify LAFCO against any claims arising out of its 
action on the application, including claims brought by the City and/or developer. The City and developer 
later filed a mandamus action challenging LAFCO’s denial of their application. The suit was 
unsuccessful and LAFCO sought attorney’s fees of more than $400,000 under the indemnity 
agreement. The City and developer refused to pay, contending there was no consideration underlying 
the indemnity agreement because LAFCO was already legally required to accept and act upon the 
annexation application. 

The Court of Appeal agreed. It noted that all contracts must be supported by consideration in the form 
of either a benefit to the promisor or a detriment to the promisee, and a promise to do what the 
promisor is already legally bound to do is neither. LAFCO had a statutory duty under the Cortese-Knox-
Hertzberg Act to accept all completed applications and to review and approve or disapprove them. 
LAFCO argued that, under its power to assess fees to cover processing costs, it was entitled to charge 
anticipated attorney fees as part of the application fee. The court rejected this claim, noting that the 
statute authorized fees to fund the cost of the administrative process, not costs of post-decision court 
proceedings. Moreover, the statute required that any such administrative fees be adopted in 
compliance with the Mitigation Fee Act. LAFCO had not complied with the procedural requirements of 
the Act with respect to assessment of attorney’s fees and these procedures could not “be avoided by 
inserting a provision in an application form.” 

The court likewise rejected LAFCO’s claim that it had the power to require the indemnity agreement 
implied from other express powers granted by statute. The court pointed out that Code of Civil 
Procedure section 1021 allows recovery of attorney’s fees only as “specifically provided for by statute,” 
not implied by the grant of other powers. Because LAFCO lacked such specific statutory power and the 
indemnity agreement lacked consideration, there was no legal basis for recovery of attorney’s fees. 

SAVE LAFAYETTE TREES V. EAST BAY REGIONAL PARK DISTRICT (PACIFIC GAS AND ELECTRIC 
COMPANY) 
66 Cal. App.5th 21 (2021) 

The Court of Appeal held that a CEQA challenge to a decision approving removal of trees adjacent to 
PG&E gas pipelines was time-barred because an agreement to toll the statute of limitations did not 
include PG&E, which was an indispensable party in the proceedings, and the suit was filed after the 
applicable 180-day limitations period had expired.  

As part of PG&E’s Community Pipeline Safety Initiative, PG&E conducted an in-depth review of trees 
located near its gas transmission pipelines and identified a total of 245 trees in the East Bay Regional 
Park District that were located too close a pipeline. The District and PG&E agreed that the trees would 
be removed and that PG&E would fund the cost of removing the trees and installing replacement trees. 

On March 21, 2017, after a public hearing, the District adopted a resolution accepting the PG&E 
funding and authorizing the District’s general manager to execute documents and agreements 
necessary to accomplish the purposes of the resolution. On July 31, 2017, Save Lafayette Trees 
(Appellants) and the District entered into an agreement to toll all applicable statutes of limitations for 60 
days. PG&E did not consent to the tolling agreement. Appellants filed their lawsuit on September 29, 
2017. 
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The Court of Appeal held that Appellants’ CEQA challenge was time-barred under CEQA’s 180-day 
statute of limitations. The court explained that because PG&E was a necessary and indispensable party 
to that claim, PG&E was required to consent to the tolling agreement. Because the tolling agreement 
was signed only by Appellants and the District, the court determined it was ineffective and Appellants 
were required to have filed their challenge within 180 days after adoption of the District’s resolution. 

Appellants argued that even in the absence of the tolling agreement, the CEQA cause of action was still 
timely because the 180-day limitations period did not begin to run on the date the District adopted the 
resolution. Appellants claimed that neither the District’s online agenda notice for the public hearing nor 
the accompanying description of the Resolution mentioned or implied that any trees would be removed 
as part of PG&E’s funding proposal and therefore did not provide Appellants adequate notice. The court 
rejected this argument, finding that judicially noticed documents, including the Resolution itself, showed 
that the District would accept funding from PG&E for the removal of trees. As such, the public was 
given the necessary constructive notice of the project on March 21, 2017, and the CEQA claim was 
properly dismissed as time-barred. 

Courts may deny permissive intervention if there are already multiple parties in the case and the 
intervenor’s interests will be adequately represented by other parties. South Coast Air Quality 
Management District v. City of Los Angeles, No. B310783 (2d Dist., Nov. 4, 2021). 

SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT V. CITY OF LOS ANGELES 
71 Cal. App. 5th 314 (2021) 

The South Coast Air Quality Management District filed a petition for a writ of mandate against four city 
entities and four shipping companies for failure to implement mitigation measures prescribed in a 2008 
environmental impact report for operations at the Port of Los Angeles. The California Attorney General, 
California Air Resources Board, and a local union filed motions to intervene in the action. The trial court 
denied the union’s motion for permissive intervention, but granted limited mandatory intervention to 
CARB and allowed the Attorney General to intervene based on its statutory right. 

Trial courts have discretion to permit nonparties to intervene in a lawsuit if the following four factors are 
met: (1) the nonparty followed proper procedures; (2) the nonparty has a direct and immediate interest 
in the action; (3) intervention will not enlarge the issues; and (4) the reasons for intervention outweigh 
any opposition by the existing parties. 

The court of appeal agreed with the trial court’s decision to deny permissive intervention to the union 
because of the large number of parties involved in the case and the fact that the Air District’s interest in 
litigating the case without the union outweighed the union’s reasons for intervening. The union argued 
that it had a direct and immediate interest in avoiding the loss of union jobs that could result from 
rescission of the relevant permits and approvals. However, the court reasoned that other parties, such 
as the city, had a strong interest in defending the approval of the project and the continued operation of 
the terminal. There was no claim that the city or other parties might seek to carve out union jobs as 
unimportant while fighting to maintain operations at the terminal. It was therefore reasonable for the trial 
court to conclude that union participation would be largely cumulative and would unduly complicate the 
case. 

The court noted that a union declaration underscored the risk of undue complexity by citing the 3,000+ 
union jobs that depended on operations at the Terminal and the 80,000 indirect jobs in the Los Angeles 
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region related to terminal operations. The trial court “reasonably could conclude that permitting Union 
intervention in the lawsuit would spur representatives of the other tens of thousands of jobs connected 
to the Terminal to enter the fray … and [the] result would be unmanageable.” 

8. Subdivision Map Act 
DECEA V. COUNTY. OF VENTURA 
59 Cal. App. 5th 1097 (2021) 

The Court of Appeal held that a landowner’s petition for “exclusion” under the Subdivision Map Act 
seeking orders declaring a parcel map void and restoring the historical lot lines was barred under the 
doctrine of laches.  

Decea bought a house in the Lake Sherwood community of Ventura County in 2007. The house sat 
within “Parcel A” on a map recorded by a former owner in 1974. The 1974 map also included historical 
lot lines from a subdivision map recorded by the original developers in 1923. Parcel A overlaid three of 
these historical lots and parts of two others, totaling 1.04 acres. 

In 2017, Decea sought to reconfigure Parcel A into two half-acre lots, but was told by the County that 
Parcel A consisted of one legal lot, not five. This meant Decea could not subdivide the property without 
falling below the area’s one-acre minimum lot size. Decea disputed the validity of the 1974 parcel map 
and whether the former owner had legally merged the five original lots into one. 

The County did not change its position, and Decea filed suit seeking to exclude his property from the 
1974 map under the Subdivision Map Act’s “exclusion” provisions, which require local agencies to 
disregard a recorded map under some circumstances. Decea claimed that even if the 1974 map had 
been properly recorded, it had not been intended to erase the 1923 lots and merge them into Parcel A. 
His evidence included excerpts of a prior owner and County officials discussing the effect of the parcel 
map at two administrative hearings in 1985. 

The County objected to Decea’s petition for exclusion, arguing that the prior owner knew at the 1985 
hearings that the land was considered a single parcel by the County and failed to contest that 
interpretation of the 1974 parcel map. The County moved to dismiss the petition under the doctrine of 
laches, under which an otherwise timely claim may be dismissed when a party unreasonably delays 
enforcing a right, resulting in prejudice to the other party. 

The court upheld the trial court’s dismissal of the petition under the laches doctrine, finding that there 
were unnecessary and prejudicial delays because the prior owner had known of possible errors on the 
parcel map in 1985 but failed to raise them. The court noted that the prior owner’s dialogue with the 
County in 1985 showed that he acknowledged the 1974 map’s validity and knew what he had to do to 
correct any errors. However, the County heard nothing further from the property owner until Decea 
approached it 2017. 

The court pointed out that the testimony of the prior owner and his contemporaries would have been 
highly probative as to the issues raised the petition, and that the loss of this testimony constituted 
substantial evidence of prejudice to the County. “The time to address the map’s purported errors,” the 
court said, “passed 35 years ago [and] [i]t would be inequitable to awaken the issues now.” 
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9. Housing Accountability Act 
CALIFORNIA RENTERS LEGAL ADVOCACY AND EDUCATION FUND V. CITY OF SAN MATEO 
68 Cal. App. 5th 820 (2021) 

The California Court of Appeal rejected a city’s interpretation of what constitutes an “objective” standard 
under the Housing Accountability Act (HAA), Government Code § 65589.5, and upheld the 
constitutionality of the law and amendments that strengthened it. The opinion reinforces and upholds 
significant limitations imposed by the HAA on local consideration of housing development applications. 

The HAA tightly restricts a local government’s ability to disapprove a proposed housing development 
that “complies with applicable, objective general plan, zoning, and subdivision standards and criteria, 
including design review standards.” In 2017, the California Legislature passed the first of several 
packages of bills designed to increase housing supply by, among other approaches, strengthening the 
HAA. One of the 2017 bills bolstered the HAA’s objective standards restriction by adding subdivision 
(f)(4) to Government Code § 65589.5. This subdivision provides that a housing development project is 
deemed to comply with an applicable standard if “substantial evidence ... would allow a reasonable 
person to conclude” that it does. 

In California Renters, the City of San Mateo (City) denied an application to construct a four-story, ten-
unit multifamily residential building. The court first concluded that the City’s denial of the project failed to 
comply with the HAA. The court then considered and rejected arguments that subdivision (f)(4) was 
unconstitutional and, in the process, held that the HAA, as a whole, did not impermissibly infringe on 
charter cities’ rights to control their own municipal affairs. 

In denying the development application, the City made findings that the project failed to comply with 
adopted design guidelines. Yet the court determined that the relevant guidelines were not objective 
standards under the HAA due to their ambiguous language and lack of specificity, and, therefore, could 
not support disapproval of the housing project. 

The guidelines provided that “a transition or step in height is necessary” if the height of adjacent 
buildings varies by more than one story. According to the City, a two-story differential between the 
proposed structure and adjacent single-family dwellings required a “stepback” in building height to 
comply with the guidelines. 

The court determined that objective standards under the HAA do not include those that require 
“personal interpretation” or “subjective judgment,” and the court held that these design guidelines failed 
this test. The guidelines were unclear, the court determined, as to whether a stepback in height was 
required or, alternatively, if a “transition” in height provided by the project’s large trees and trellises 
could be sufficient. Further, to the extent the guidelines required a stepback in height, they failed to 
specify how extensive that stepback must be. 

The court next upheld the constitutionality of the HAA against three arguments raised by the City. In its 
most significant ruling, the court disagreed with the City that the HAA and its amendments infringed on 
the City’s right to “home rule,” or control of its own municipal affairs as a charter city. Citing legislative 
findings and the HAA’s express purpose of ameliorating the housing crisis, the court concluded that the 
HAA “patently addresses a matter of statewide concern”—increasing the state’s housing supply. 
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Further, the court held, the HAA is “narrowly tailored” to avoid unnecessary interference in local 
governance. While the HAA limits local agencies’ ability to reject new housing based on subjective 
criteria, the law leaves them free to establish compliant objective policies and development standards 
to meet local needs. 

The court also rejected the City’s contentions that subdivision (f)(4) of the HAA unconstitutionally 
delegates municipal functions and violates the due-process rights of neighboring landowners. The court 
reasoned that the new statutory provision does not cede municipal authority to private persons, nor 
does it prevent neighbors from having a meaningful opportunity to be heard. 

10. Real Estate 
HUSAIN V. CALIFORNIA PACIFIC BANK 
61 Cal. App.5th 717 (2021) 

A California Court of Appeal held that longstanding use of a landowner’s property for access and 
parking by residents of the adjacent lot had established a prescriptive easement.  

For many years the landowner’s and neighbor’s properties had been held under common ownership 
and used for residences. One property (the “El Camino” property) was developed with a large 
apartment complex and an underground parking garage, while the other property (the “Willow” 
property) was developed with a duplex and a surface parking lot. Former owners had obtained local 
approval of a nonconforming use to allow tenants of the apartment complex to utilize off-site parking on 
the Willow lot. In 2011, the former owner defaulted on its mortgages and the El Camino and Willow 
properties were sold to different lienholders at trustee sales, after which tenants of the El Camino 
apartments continued to use the Willow property driveway for access and parking consistent with past 
use despite the severance of ownership. In 2017, plaintiff acquired the Willow property and shortly 
thereafter brought a quiet title action against the bank owner of the El Camino property, who cross-
complained for a prescriptive easement. 

Under state common law, a person establishes a prescriptive easement over another’s property 
through open, notorious, continuous and adverse use of the property for an uninterrupted period of five 
years. The owner of the servient estate must have at least constructive notice of the others’ use, and 
such use must be made without express or implied recognition of the owner’s property rights. At trial, 
plaintiff attempted to defeat a prescriptive easement finding by arguing that the residential tenants’ use 
was “permissive,” citing precedent that a permissive use survives a change in ownership until a new 
owner unequivocally repudiates the prior permissive use. 

However, the Court of Appeal faulted plaintiff’s argument on dual grounds. First, because a property 
owner cannot hold an easement against itself, the court found that the prescriptive period did not begin 
to run until 2011 when the dominant and servient estates were severed via the trustee sales. The court 
also highlighted evidence in the record that the former owner characterized the El Camino owner’s use 
of the Willow property as a “trespass” during foreclosure proceedings in 2011. Moreover, the court 
emphasized that whether or not a use of property is permissive or adverse is a question of fact for the 
trial court and no abuse of discretion had been shown. 

Last, the Court of Appeal found equitable support from the indemnification terms of plaintiff’s purchase 
agreement. When it purchased the Willow property in 2017, plaintiff signed an indemnification and hold-
harmless agreement that cited “potential easement issues” and identified with specificity the known 
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past use of the Willow property by tenants of the El Camino property. The agreement further stipulated 
that “buyer is on notice to conduct its own diligence and legal review of these issues.”  Accordingly, 
where plaintiff had actual notice of the potential easement prior to its purchase of the property and 
would have had the opportunity to account for the easement in negotiations of the purchase price and 
other recourse terms, equitable considerations reinforced the determination that a prescriptive 
easement had been established. 

SELF V. CHER-AE HEIGHTS INDIAN COMMUNITY 
60 Cal. App. 5th 209 (2021) 

The First Appellate District held that tribal sovereign immunity bars a quiet title action to establish a 
public easement for coastal access on property owned by an Indian tribe.  

The Cher-Ae Heights Indian Community of the Trinidad Rancheria is a federally recognized Indian tribe 
in Humboldt County, California. The Tribe purchased coastal property in fee simple absolute and 
applied to the federal Bureau of Indian Affairs to take the property into trust for the benefit of the Tribe. 
Plaintiffs, two nontribal individuals who used the property to access the beach for recreational 
purposes, sought to quiet title to a public easement there while the Tribe’s land-into-trust application 
remained pending. There was no question that once that land was placed into trust, the federal 
government would hold title for the benefit of the Tribe and be immune to a quiet title action. 

The Tribe moved to dismiss the quiet title action for lack of subject-matter jurisdiction on the basis of 
sovereign immunity. An Indian tribe is immune to suit in the absence of waiver or congressional 
abrogation of a tribe’s immunity, neither of which applied in this case. Plaintiffs instead asked the court 
to recognize a common law exception to sovereign immunity on the theory that, under common law, 
sovereigns such as states and foreign governments were not immune to property disputes under a so-
called “immovable property exception.” 

The court acknowledged that states and foreign sovereigns are not immune to suits regarding real 
property located outside of their territorial boundaries. It was not persuaded, however, that a common 
law exception extends to tribes, or that the court should depart from the standard practice of deferring 
to Congress to determine limits on tribal sovereign immunity. 

For one, the immunity possessed by tribes is not coextensive with that of states. The Supreme Court 
has held that when one state purchases property in another, it becomes subject to that state’s laws 
pertaining to the property, with the transaction viewed as a private undertaking, not a sovereign one. 
But the same principle does not apply to a tribe; unlike with states, the Supreme Court has not limited 
tribal immunity to traditional sovereign activities as distinct from private commercial ventures. 

Among other rationales for its holding, the court observed that tribal land acquisition is a key feature of 
modern federal Indian policy, and distinguishable from state or federal land acquisition. The court also 
noted that the facts of this case were simply a “poor vehicle for extending the immovable property rule 
to tribes.” Plaintiffs claimed neither an ownership interest in the property nor injury, but instead sought 
to quiet title to an easement based merely on a concern the Tribe might interfere with their access at 
some point in the future. This concern was speculative in light of assurances the Tribe had given the 
state that it would preserve coastal access. 
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Housing Legislation 2021: Key Bills  
By: Alan Murphy and Auria Maleksalehi 
 
 

1. SB 7: Judicial Streamlining for Expanded Set of “Environmental 
Leadership” Projects 

SB 7 reenacts a streamlined litigation process for certain “environmental leadership development 
projects” and extends eligibility to additional housing projects. Previous legislation offering similar 
benefits to a narrower range of developments expired on January 1, 2021. 

To qualify for judicial streamlining under SB 7, a project must meet the following criteria: 

• The project is for residential, retail, commercial, sports, cultural, entertainment, or recreational 
uses. 

• The project is located on an infill site. 

• For residential projects, at least 15 percent of units are set aside for lower-income households. 

• For non-residential projects, the project is certified as LEED Gold or better, and achieves a 15 
percent improvement over comparable projects in vehicle trips per capita. 

• The project is consistent with the Sustainable Communities Strategy or Alternative Planning 
Strategy and does not result in any net additional emission of greenhouse gases, including 
greenhouse gas emissions from employee transportation. 

• The project will result in an investment in California of at least $15 million for housing projects 
and at least $100 million for other projects. 

• The project creates highly skilled jobs, promotes apprenticeship training, and pays prevailing 
wages for construction. 

Certain wind and solar energy projects, and clean energy manufacturing projects also are eligible for 
SB 7 streamlining. 

The new law provides for the Governor to certify projects that are eligible for streamlining and then to 
submit that determination to the Joint Legislative Budget Committee for review and concurrence or non-
concurrence. 

If a project qualifies for SB 7 streamlining, the public agency must prepare the record of proceedings 
during the CEQA review process and must certify the record within five days of approving the project. 
The applicant must agree to pay the costs of preparing the record, as well as court costs. Court 
proceedings, including any appeals, should be resolved, to the extent feasible, within 270 days after the 
certified record of proceedings is filed. 

SB 7 streamlining is available only to projects that are certified by the Governor before January 1, 2024 
and that receive approvals before January 1, 2025. 
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SB 7 also authorizes projects to proceed under the litigation streamlining legislation that expired in early 
2021 (AB 900) if the project was certified by the Governor before January 1, 2020 and was approved 
no later than January 1, 2022. 
 

2. SB 8: Extension and Clarification of the Housing Crisis Act of 2019 
The Housing Crisis Act of 2019, or Senate Bill 330 (2019), was enacted primarily to prevent local 
agencies from putting up new barriers to housing production during a “statewide housing emergency” 
that the Legislature declared to be in effect until January 1, 2025. SB 8 extends operation of the 
Housing Crisis Act (SB 330) by five years, to January 1, 2030. 

Under the Housing Crisis Act, residential projects statewide generally are subject only to the 
ordinances, policies, development standards, and fees that are in effect when the developer submits a 
“preliminary application,” with the contents specified in Government Code section 65941.1(a). SB 8 
clarifies that eligible housing development projects include those that involve (1) no discretionary 
approvals, (2) both discretionary and nondiscretionary approvals, and (3) a single dwelling unit. 

The Housing Crisis Act also prohibits affected cities and counties from downzoning or otherwise 
reducing the allowable intensity of land use on parcels where housing is an allowable use, except 
where land use designations or zoning elsewhere “concurrently” are changed to ensure no net loss in 
residential capacity. SB 8 clarifies that the term “concurrently” means that actions generally must be 
approved at the same public hearing. 

Under SB 8’s extension of the Housing Crisis Act, other key provisions of the law also will remain in 
effect for affected local governments until January 1, 2030, including: 

• Cities and counties are prohibited from holding more than five hearings on a proposed housing 
project, including any continuances and appeals, if the project complies with the applicable, 
objective general plan and zoning standards in effect when an application is deemed complete. 

• Moratoriums or similar restrictions may not be imposed, with certain exceptions, on housing or 
mixed-use development. 

• Design standards established on or after January 1, 2020 that do not qualify as “objective” 
standards may not be imposed or enforced. 

• Except in predominantly agricultural counties, the number of housing units may not be capped, 
and limitations may not be set on population or how many approvals or permits will be issued for 
housing. 

• Housing projects may not be approved that either fail to replace any dwelling units lost to 
demolition or that will require demolishing units recently rented by low-income households or 
other “protected” units, unless specified criteria are met. 

SB 8 makes several additional amendments to the Housing Crisis Act. Among them are changes to 
provisions governing existing occupants’ rights to return after they are required to leave a unit due to a 
housing project. 
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3.  SB 9: By-Right Duplex Development and Urban Lot Splits on Certain 
Single-Family Parcels 

In many areas, SB 9 brings an end to exclusively single-family residential zoning districts. Subject to 
specified exceptions and restrictions, the bill provides for the ministerial approval, within urban single-
family residential zones, of (1) development of up to two units on a parcel and (2) a parcel map for an 
urban lot split. Where this ministerial process applies, local governments lack discretion to deny 
compliant housing project applications. 

To qualify for ministerial approval to build two residential units on one parcel, the following 
requirements, among others, must be met: 

• Unless certain standards are met, the parcel is not (1) prime farmland, farmland of statewide 
importance, or land designated for agricultural protection; (2) wetlands; (3) within certain fire 
hazard severity zones; (4) an uncleared hazardous waste site; (5) within a delineated 
earthquake fault zone; (6) within a specified special flood hazard area or a regulatory floodway; 
or (7) land identified for conservation, habitat for protected species, or under conservation 
easement. 

• The site is not located within (1) a historic district, (2) property included on the State Historic 
Resources Inventory, or (3) a site that is designated or listed as a city or county landmark or 
historic property. 

• The proposed development would not require: 

• Demolition or alteration of deed-restricted affordable or rent-controlled housing; 

• Demolition or alteration of housing that has been occupied by a tenant in the last three 
years; or 

• Demolition of more than 25 percent of existing exterior structural walls, except if allowed 
by local ordinance or the site has not been occupied by a tenant in the last three years. 

In addition to meeting all the requirements listed above, aside from the last, the following requirements, 
among others, must be met to qualify for ministerial approval of an urban lot split: 

• The parcel map subdivides an existing parcel to create no more than two new parcels of 
approximately equal lot area, where neither parcel may be smaller than 40 percent of the 
original parcel area. 

• Both new parcels must be at least 1,200 square feet unless the city or county allows for smaller 
lots. 

• The parcel has not been established through prior exercise of an urban lot split; sequential 
urban lot splits are prohibited. 

• The applicant must sign an affidavit expressing an intent to occupy one of the housing units as 
their principal residence for at least three years after the urban lot split is approved, unless the 
applicant is a community land trust or a specific type of nonprofit corporation. 
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Cities and counties are prohibited from imposing development standards that would physically preclude 
construction of up to two units of at least 800 square feet each on an eligible parcel, including each of 
the two parcels resulting from an urban lot split. Off-street parking of up to one space per unit generally 
may be required. 
 

4. SB 10: Streamlined Rezoning Process for Up to 10 Residential Units 
Near Transit or as Urban Infill 

SB 10 offers local governments a streamlined process for rezoning certain lots for increased residential 
density. The new law authorizes, but does not require, cities and counties to rezone a parcel for 
development of up to 10 residential units, without triggering CEQA review, provided the parcel is either 
(1) within a half-mile of a major transit stop or on a high-quality bus corridor, or (2) an “urban infill site.” 
To qualify as an “urban infill site,” a parcel must be in a specified type of urban area, must be 
surrounded by at least 75 percent by parcels developed with urban uses, and must be designated for 
residential or residential mixed-use development. Parcels located within certain fire hazard severity 
zones or designated as open space or for park or recreational purposes may not be rezoned under the 
bill. 

SB 10 provides that, with a two-thirds vote by the city council or board of supervisors, a rezoning 
ordinance may supersede a zoning restriction established by local initiative. 

The rezoning authority granted to local agencies under SB 10 will expire on January 1, 2029. 
 

5. SB 290: Density Bonus Law Amendments 
SB 290 makes several modest amendments to the Density Bonus Law, Government Code section 
65915, including the following: 

• SB 290 codifies the rule that an affordable unit designated to satisfy a city’s or county’s 
inclusionary housing requirement also is counted toward a density bonus award. 

• A density bonus based on the provision of moderate-income units continues to be available only 
where all units are offered for sale, but SB 290 removes the requirement that such a project be 
part of a “common interest development.” 

• The legislation eliminates the ability of a city or county to deny a requested incentive, 
concession, or waiver or reduction of development standards based on its adverse impact on 
the physical environment. 

• SB 290 authorizes one incentive or concession for student housing projects that include at least 
20 percent of total units for lower-income students. 
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6.  SB 478: Limitations on Development Standards for Small Multifamily 
Projects 

SB 478 limits how development standards can be applied to residential projects of 3 to 10 units that 
(1) are located in a multifamily or mixed-use zoning district, (2) are in a specified type of urban area, 
and (3) are not within a historic district or on a historic site. For qualifying projects, SB 478 prohibits a 
local agency from: 

• Imposing a floor area ratio standard of less than 1.0 for projects of 3 to 7 units, or 1.25 for 
projects of 8 to 10 units; 

• Disapproving a qualifying project located on an existing legal parcel solely because minimum lot 
size requirements are not met; or 

• Imposing a lot coverage requirement that would physically preclude a qualifying project from 
achieving the allowable floor area ratio. 
 

7. AB 215: Public Review of Draft Housing Element Revisions 
AB 215 requires that local governments make the first draft revision of a housing element available for 
public comment for at least 30 days. If any comments are received, they must be considered and 
incorporated into the draft housing element revision over at least 10 business days before it is 
submitted to the Department of Housing and Community Development. 
 

8. AB 1174: Amendments to SB 35 Streamlining Process 
The bill makes several minor amendments and clarifications to the streamlined, ministerial approval 
process made available to certain multifamily residential projects by Senate Bill 35 (2017), codified as 
Government Code section 65913.4. Among these changes, AB 1174 expands the types of construction 
activity that, if timely commenced and pursued, can preserve the validity of streamlined project 
approvals issued under SB 35. The new legislation also extends the period of validity for streamlined 
approvals where project modifications are requested. Finally, AB 1174 provides that, where objective 
building standards are adopted after a development application first was submitted, a local agency, 
absent applicant consent, generally may apply such standards only to modification applications that are 
submitted prior to the first building permit application. 

 

9. AB 1398: Modified Rezoning Timeline Under Housing Element Law 
AB 1398 tightens a key deadline for local governments that fail to adopt a housing element that the 
Department of Housing and Community Development has found to be in substantial compliance with 
state law within 120 days of the statutory deadline. In such situations, to ensure that adequate sites are 
identified to accommodate the housing need for groups of all household income levels, rezoning of 
sites must be completed no later than one year after the statutory deadline for adoption of the housing 
element. This represents a significantly compressed timeline from the current allowance of three years 
and 120 days to complete rezoning. 
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10. AB 1584: Housing Omnibus Bill / Accessory Dwelling Units 
Among other minor amendments it makes to existing law, AB 1584, the housing omnibus bill, renders 
void and unenforceable any covenant, restriction, or condition contained in any deed, contract, or 
instrument affecting the transfer or sale of a real property interest that either effectively prohibits or 
unreasonably restricts the construction or use of an accessory dwelling unit or junior accessory dwelling 
unit on a lot zoned for single-family residential use that meets state law requirements. 
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CEQA YEAR IN REVIEW 2021 
A SUMMARY OF PUBLISHED APPELLATE OPINIONS INVOLVING THE CALIFORNIA 
ENVIRONMENTAL QUALITY ACT 

INTRODUCTION The courts issued relatively few published CEQA decisions in 2021, with 
no California Supreme Court activity and no blockbuster court of appeal opinions. But 
two cases addressed topics of great current interest: wildfire and climate change 
impacts. One court also settled an important question under CEQA’s frequently invoked 
categorical exemption for infill development projects. And in a big year for exhaustion of 
administrative remedies as a prerequisite to litigation, three decisions reemphasized the 
key role played by local administrative procedures in the CEQA process.  

Exemptions.  Three decisions on exemptions from CEQA came out during the year.  In 
one, the court had no trouble upholding application of the categorical exemption for 
small infill projects to a new gas station in a large shopping center, rejecting an 
argument that because the entire shopping center comprised more than 5 acres, the 
project, which would be built on only 2.5 acres, failed to meet the exemption’s limitation 
to 5-acre “project sites.”  In a second case, a court rejected an attempt to apply the 
existing facilities exemption to operations of an unlined landfill, ruling that unlined 
landfills did not constitute “facilities.” Finally, in a case involving the Water Resources 
Control Board’s program for registering small water diversions when it receives a 
completed registration form, the court concluded: “CEQA does not regulate ministerial 
decisions—full stop.”   

Negative Declarations. The two negative declaration cases decided during the year 
addressed key topical issues.  In a case in which neighbors raised concerns about 
evacuation during wildfires, the court concluded the objections were grounded in 
speculation rather than fact-based opinion, and upheld the negative declaration.  In the 
other case, the court found the agency had plainly erred by relying on a faulty climate 
action plan consistency checklist to find the project would not have a significant 
greenhouse gas impact.  

Environmental Impact Reports. Several of the decisions involving EIRs are 
noteworthy.  The court of appeal that reviewed the EIR for a new resort at Squaw Valley 
found it fatally flawed on multiple counts: Its description of the environmental setting 
failed to highlight the features of Lake Tahoe which make it a unique regional resource, 
and its analysis of water quality, air quality and construction noise impacts were 
insufficient.    By contrast, a court held that an EIR on a plan to restore natural 
resources and improve visitor facilities in a wilderness recreation area passed muster, 
even though it only considered one alternative — the no project alternative.   Another 
opinion in an EIR case provides useful guidance on the often perplexing requirement 
that EIRs identify “inconsistencies” with the applicable general plan:  The deference due  
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to a local jurisdiction in the interpretation and application of its own general plan under the Planning and Zoning 
Law cannot be evaded through a CEQA claim that an EIR is defective by failing to “inform the public” of an 
inconsistency the agency has not in fact found.  

Subsequent CEQA Review. The only decision involving subsequent CEQA review addressed a set of somewhat 
puzzling claims.  The plaintiff challenged a decision by the State Lands Commission, acting as a responsible 
agency, to prepare a supplemental EIR, rather than a subsequent EIR, on limited changes to a previously-
approved desalination plant.  The court found no merit to appellant’s novel arguments that the commission was 
required to “step in as lead agency” and prepare a subsequent EIR on “the project as a whole” and that a 
supplemental EIR focusing on the project changes constituted improper “piecemeal” environmental review.  

CEQA Litigation. Several thought-provoking opinions issued during the year involved CEQA litigation. In one, a 
court of appeal rejected a trial court order that allowed the agency to cure a defective mitigated negative 
declaration by preparing an EIR on three potentially significant impacts.  The court held that environmental review 
for a project cannot be split between two documents—a negative declaration and an EIR—and ruled that a “full 
EIR” was required.   

In a decision that may cheer those who argue CEQA lawsuits are too often filed for improper purposes, the court 
found an aggrieved developer had identified evidence sufficient to allege a claim for malicious prosecution against 
a neighbor who had attacked the mitigated negative declaration for the developer’s project. Public agencies and 
project proponents should note, however, that behavior as egregious as that alleged against the neighbor in this 
case is, thankfully, rare. 

Somewhat improbably, three of last year’s decisions involving CEQA litigation addressed a rarely asked question: 
What happens if the plaintiff doesn’t join the real party in interest in the lawsuit before the time to do so runs out?  
The answer differs depending on the circumstances, but in sum: If a real party in interest is not sued timely and 
the real party is found to be “indispensable” as defined in the Code of Civil Procedure, then the suit will be 
dismissed.   

Three other procedural decisions also provide an important reminder for both potential litigants and public 
agencies: To the extent a project opponent does not perfect its CEQA claims by following the local agency’s 
procedures for internal appeal of a CEQA determination, the opponent cannot pursue those claims in court.  

Finally, one case decided during the year, although not surprising in its legal analysis, will likely be best 
remembered for its history:   After 27 years, the litigation over the EIRs on the Monterey Agreement—the 
agreement that changed the Department of Water Resource’s policies for allocating water supplied by the State 
Water Project—finally slogged its way to the finish line with an appellate court decision that resolved the 
remaining appeals in DWR’s favor, and a determination by the California Supreme Court that it would not review 
that decision. 

Julie Jones and Stephen Kostka 

The following summaries are intended to identify the key issues in the cases decided in 2021. Each summary is 
linked to a more detailed post describing the court’s opinion on CaliforniaLandUseDevelopmentLaw.com.

https://www.californialandusedevelopmentlaw.com/2021/07/23/developer-established-a-prima-facie-case-that-project-opponents-lacked-probable-cause-and-acted-with-malice-in-pursuing-ceqa-litigation/
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A. Exemptions from CEQA

Court Upholds Infill Development Categorical Exemption for Gas Station in Existing Shopping Center 

Protect Tustin Ranch v. City of Tustin, 
70 Cal. App. 5th 951 (2021)

The petitioner challenged the City of Tustin’s approval of a conditional use permit for a new Costco gas 
station in an existing 12-acre shopping center. The city found the project qualified for the infill development 
exemption in CEQA Guidelines section 15332. The project opponent objected that the exemption is limited 
to a development on a “project site” of no more than five acres. The court ruled, however, that the “project 
site” was the 2 ½ acres that would be altered by the project, not the entire shopping center.  The court 
also rejected the claim the project would have significant impacts due to unusual circumstances, agreeing 
with the city’s finding the project circumstances were not unusual:  the gas station was not significantly 
different from other Costco gas stations in the state; the project was consistent with the general and 
specific plans, the zoning, and development and design standards; and it would be consistent with the 
surrounding commercial setting. 

Existing Facilities Exemption Does Not Apply to Unlined Landfills 

Los Angeles Dep’t of Water & Power v. County of Inyo, 
67 Cal. App. 5th 1018 (2021)

The court held that CEQA’s “existing facilities” categorical exemption in CEQA Guidelines §15301(a) does 
not apply to unlined landfills. It concluded that the term “facilities” in the Guideline does not include unlined 
landfills, reasoning that “it is reasonable to characterize landfill operations as involving an alteration in the 
condition of land rather than exclusively as the operation of a facility.”  Citing the history of the Guideline’s 
adoption and the rule that categorical exemptions should be read narrowly, the court also found that 
“unlined landfills do not constitute a suitable class for a categorical exemption.” 

Registrations of Small Water Diversions with State Water Board Are Exempt Ministerial Acts 

Mission Peak Conservancy v. State Water Resources Control Board, 
2021 WL 5917917 (No. A162564, 1st District, December 20, 2021) 

The right to divert a small amount of water from a stream into a storage facility can be acquired by 
registering  the use with the State Water Resources Control Board. The registration is deemed completed 
when the Board receives a registration form that contains details about the proposed water use, diversion, 
and storage and other specified information, along with the required fee.  The court held that the 
registration process is ministerial and therefore exempt from CEQA. The Board applies fixed criteria when 
it reviews a registration form and does not exercise discretion when determining it is complete.  Further, 
while the Department of Fish and Wildlife has authority to require conditions to mitigate environmental 
impacts, the Board does not have discretion to modify CDFW’s conditions, or to impose any such 
conditions itself.   

https://www.californialandusedevelopmentlaw.com/2021/12/06/court-upholds-infill-development-categorical-exemption-for-gas-station-in-existing-shopping-center/
https://www.californialandusedevelopmentlaw.com/2021/11/19/ceqa-existing-facilities-exemption-inapplicable-to-unlined-landfills-and-exhaustion-of-administrative-remedies-not-required-where-public-notice-of-intent-to-rely-on-a-ceqa-exemption-is-inadequate/
https://www.californialandusedevelopmentlaw.com/2022/01/03/state-water-board-registrations-of-small-water-diversions-are-ministerial-and-exempt-from-ceqa/
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B. Negative Declarations

Evidence About Existing Wildfire Hazards Near a Project Does Not Require an EIR 

Newtown Preservation Society v. County of El Dorado, 
65 Cal. App. 5th 771 (2021)

The case involved a bridge replacement project in El Dorado County that included creation of a temporary 
evacuation route that would be available during project construction. The county’s mitigated negative 
declaration determined the project would not impede implementation of an adopted emergency response 
or evacuation plan and would not expose people or structures to new or increased risks due to wildland 
fires. Project opponents argued an EIR was required, contending that testimony by residents and 
firefighters showed the project would have significant impacts on resident safety and emergency 
evacuations in the event of wildfires.  The court of appeal disagreed, finding the evidence insufficient to 
support a fair argument the project might exacerbate existing environmental hazards.  Many comments 
“lacked factual foundation and failed to contradict the conclusions by agencies with expertise in wildfire 
evacuations with specific facts.”  And other comments from two aerial firefighters expressing concerns 
about emergency evacuations were speculative and unfounded opinion because it was not shown they 
had experience or expertise in determining, directing, or effecting evacuations. 

All Projects Require a Complete Climate Action Plan Consistency Analysis to Benefit from Streamlined GHG 
Review under CEQA 

McCann v. City of San Diego, 
70 Cal. App. 5th 51 (2021) 

The court found the EIR for development of a proposed 94-acre resort at Squaw Valley inadequate on 
multiple grounds. The EIR did not adequately address Lake Tahoe — a unique resource — as part of the 
environmental setting and, as a result, failed to provide a meaningful analysis of project impacts on the 
lake. The EIR’s analysis of impacts from Vehicle Miles Traveled was also deficient; it did not reach a 
conclusion on the applicable significance threshold or supply the information necessary to evaluate the 
impact of the project’s  increase in traffic on Lake Tahoe’s air and water quality. And attempts to 
supplement the VMT analysis after the final EIR was published came “far too late” in the CEQA process. 
Finally, the EIR did not properly assess noise impacts. The decision to analyze only noise impacts on 
sensitive receptors within 50 feet of expected construction activity was an act of “arbitrary line drawing” 
that improperly foreclosed evaluation of impacts beyond that boundary. 

https://www.californialandusedevelopmentlaw.com/2021/06/27/evidence-about-existing-wildfire-hazards-near-a-project-does-not-require-an-eir/
https://www.californialandusedevelopmentlaw.com/2021/12/29/all-projects-including-non-occupancy-structures-require-climate-action-plan-consistency-analysis-to-benefit-from-streamlined-ghg-review-under-ceqa/
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C. Environmental Impact Reports

Court Invalidates EIR for Development of Resort Near Lake Tahoe 

Sierra Watch v. Placer County, 
69 Cal. App. 5th 86 (2021)

The court found the EIR for development of a proposed 94-acre resort at Squaw Valley inadequate on 
multiple grounds. The EIR did not adequately address Lake Tahoe — a unique resource — as part of the 
environmental setting and, as a result, failed to provide a meaningful analysis of project impacts on the 
lake. The EIR’s analysis of impacts from Vehicle Miles Traveled was also deficient; it did not reach a 
conclusion on the applicable significance threshold or supply the information necessary to evaluate the 
impact of the project’s  increase in traffic on Lake Tahoe’s air and water quality. And attempts to 
supplement the VMT analysis after the final EIR was published came “far too late” in the CEQA process. 
Finally, the EIR did not properly assess noise impacts. The decision to analyze only noise impacts on 
sensitive receptors within 50 feet of expected construction activity was an act of “arbitrary line drawing” 
that improperly foreclosed evaluation of impacts beyond that boundary. 

In Limited Circumstances an EIR’s Alternatives Analysis Can Be Confined to the No-Project Alternative 

Save Our Access-San Gabriel Mountains v. Watershed Conservation Authority, 
68 Cal. App. 5th 8 (2021)

Save Our Access challenged the EIR for a project to improve a recreation area within the Angeles 
National Forest. The project was designed to restore natural resources damaged by heavy recreational 
use, upgrade visitor facilities, develop new trails and river access, and improve existing roads and parking. 
The draft EIR provided a full analysis of only one alternative to the proposed project, the “no project” 
alternative. The court rejected the claim that CEQA requires that a range of alternatives be evaluated in an 
EIR and cannot be limited to the no project alternative. It explained that the alternatives evaluated in an 
EIR must be able to attain most of the project’s basic objectives and, at the same time, be able to avoid or 
reduce at least some of the project’s significant impacts. The project opponent, however, failed to identify 
any feasible alternatives that could do so. Notably, its inability to do so likely reflected the fact that the 
project was carefully designed to achieve an optimal balance between the project’s goals of restoring and 
preserving natural resources while enhancing recreational use. 

A Revised and Recirculated Draft EIR That Entirely Replaces the Prior Draft EIR Is Not Required to Summarize 
Each Change Made to the Prior Draft 

Save Civita Because Sudberry Won’t v. City of San Diego, 
2021 WL 5937417 (No. D077591, 4th Dist. 1st Div., December. 16, 2021)

CEQA Guidelines section 15088.5(g) requires that when a lead agency revises a draft EIR and 
recirculates it for review and comment, the revised draft EIR must “summarize the revisions made to the 
previously circulated draft EIR.”  The court found the summary in a revised draft EIR sufficient under this 
standard. The first draft EIR had evaluated a community plan amendment at a program level, while the 
revised draft EIR was a project-level EIR which entirely replaced the prior draft EIR.  It was not necessary 
for the revised draft to provide a specific description of each change made to the prior draft; the prior draft 
EIR had been revised so extensively that a summary of each of the changes made to it would not provide 

https://www.californialandusedevelopmentlaw.com/?s=SIERRA+WATCH+V.+PLACER+COUNTY%2C
https://www.californialandusedevelopmentlaw.com/2021/09/01/in-limited-circumstances-an-eirs-alternatives-analysis-can-be-confined-to-the-no-project-alternative/
https://www.californialandusedevelopmentlaw.com/2021/12/22/a-revised-and-recirculated-draft-eir-that-entirely-replaces-the-prior-draft-eir-is-not-required-to-summarize-each-change-made-to-the-prior-draft/
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useful information   The revised draft EIR explained that it entirely replaced the prior EIR, made clear the 
overall nature of the changes, and  gave  notice that the final EIR would respond to comments on the 
revised draft EIR, but not to comments on the prior draft EIR it replaced, and that was sufficient.   

Court In CEQA Case Applies The Deferential Standard In The Planning And Zoning Law When Determining 
Whether The Project Is Inconsistent With The Applicable General Plan 

Stop Syar Expansion v County of Napa, 
63 Cal. App. 5th 444 (2021)

The CEQA Guidelines state that an EIR must discuss any “inconsistencies” between the proposed project 
and any provisions of the local general plan. The issue addressed in the court’s opinion is what standard 
is applied to determine whether the EIR provided an adequate analysis of this question. A petitioner may 
file suit against a city or county under the Planning and Zoning Law alleging that it has taken an action that 
is inconsistent with the requirements of its general plan. In such cases, courts afford great deference to 
the jurisdiction’s interpretation and application of its own general plan. The petitioner here did not assert 
such a claim under the Planning and Zoning Law, but rather alleged that the EIR was deficient because it 
failed to “inform the public” the quarry expansion project was inconsistent with various provisions of the 
county’s general plan. Citing prior case law, the court held that the petitioner could not evade the Planning 
and Zoning Law’s deference to local agency decision making by framing an inconsistency claim as an 
informational failure under CEQA.   

After 27 Years, Litigation Over the Monterey Agreement Comes to an End 

Central Delta Water Agency v. Department of Water Resources, 
69 Cal. App. 5th 170 (2021)

In 1994, the Department of Water Resources entered into an agreement with State Water Project 
contractors, called the “Monterey Agreement” in an effort to settle disputes over water allocations under its 
long-term water supply contracts. Broadly, the Monterey Agreement modified formulas incorporated in the 
contracts for allocating water among contractors, changed certain operations of SWP facilities and  
provided for the transfer of 20,000 acres of farmland for development of a water bank in Kern County.  In 
2000, a court of appeal found the EIR inadequate and ordered that DWR prepare and certify a new EIR. 
After DWR did so, further legal challenges were brought which resulted in an order upholding most of the 
new EIR, but requiring that it be revised to reevaluate the environmental impacts of the water bank’s 
operations. Completion of the revised EIR then led to still more litigation.  Ultimately, the cases involving 
the new EIR and the revised  EIR made their way up to the court of appeal which consolidated the cases 
and issued decision that rejected all of the arguments on appeal. After more than a quarter century, the 
Monterey Agreement saga was finally concluded on January 5, 2022 when the California Supreme Court 
denied petitions seeking review of the court of appeal’s decision. 

https://www.californialandusedevelopmentlaw.com/2021/04/02/court-in-ceqa-case-applies-the-deferential-standard-in-the-planning-and-zoning-law-when-determining-whether-the-project-is-inconsistent-with-the-applicable-general-plan/
https://www.californialandusedevelopmentlaw.com/2022/01/10/after-27-years-litigation-over-the-monterey-agreement-comes-to-an-end/
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D. Supplememental Environmental Review

Agency’s Certification of Supplemental EIR Rather Than Subsequent EIR for Modifications to Proposed 
Desalination Plant Was Appropriate and Supplemental EIR Did Not Unlawfully Piecemeal Environmental 
Review. 

California Coastkeeper Alliance v State Lands Commission, 
64 Cal. App. 5th 36 (2021)

The State Lands Commission, acting as a responsible agency under CEQA, used a supplemental EIR to 
consider certain changes to a proposed desalination plant approved in 2010 by lead agency the City of 
Huntington Beach, but not yet constructed. The court rejected claims that the Commission 1) was required 
to assume the role of lead agency and prepare a subsequent, rather than supplemental, EIR; and 2) 
engaged in improper “piecemealing” of the environmental review because it did not reexamine the entire 
project as a comprehensive whole. First, the argument that the Commission was required to assume the 
role of the lead agency could not be squared with the provisions of CEQA and the Guidelines that allow a 
responsible agency to prepare a “supplemental EIR” that augments the analysis in a prior EIR. Second, 
the rule barring piecemeal review does not extend to situations in which CEQA review for the entire 
project was already completed and the project is later changed due to circumstances that were not 
foreseen at approval. The changes considered in the Commission’s EIR were proposed largely in 
response to new State Water Resources Control Board standards for desalination plants that were not 
foreseeable when the 2010 EIR was certified. 

E. Certified Regulatory Programs

Coastal Commission Must Complete Environmental Review Under Certified Regulatory Program Before 
Approving Permit 

Friends, Artists and Neighbors of Elkhorn Slough v. California Coastal Commission, 
2021 WL 5905714 (No. H048088, 6th Dist., December 14, 2021) 

The court of appeal found that the California Coastal Commission erred by approving a coastal 
development permit for a residential development before environmental review for the project had been 
completed. The court concluded the staff report for the Commission hearing was insufficient to serve this 
purpose.  It did not contain the complete discussion and analysis of the issues that must be provided 
before the Commission makes its decision. Because that information was not provided until a second 
report was prepared, after the Commission had acted, the court found its decision invalid.  

https://www.californialandusedevelopmentlaw.com/2021/05/17/agencys-preparation-of-supplemental-eir-rather-than-subsequent-eir-for-modifications-to-proposed-desalination-plant-was-appropriate/
https://www.californialandusedevelopmentlaw.com/2021/05/17/agencys-preparation-of-supplemental-eir-rather-than-subsequent-eir-for-modifications-to-proposed-desalination-plant-was-appropriate/
https://www.californialandusedevelopmentlaw.com/2022/01/14/coastal-commission-must-complete-environmental-review-under-its-certified-regulatory-program-before-approving-permit/


10 
Perkins Coie LLP | Confidential PerkinsCoie.com 

F. Streamlined CEQA Review

Certification of Howard Terminal Project for Streamlined CEQA Review Under AB 734 Was Not Subject to AB 
900 Deadlines 

Pacific Merchant Shipping Association v. Newsom, 
67 Cal. App. 5th 711 (2021) 

The court held that special legislation providing fast-track judicial review to the Oakland Athletics’ Howard 
Terminal Project did not impose a deadline for the Governor to certify the project for streamlined 
environmental review under CEQA. The special legislation, AB 734, was modeled on the earlier AB 900, 
which established fast-track administrative and judicial review procedures for “environmental leadership 
development projects,” but was limited to leadership projects certified by the Governor by January 1, 
2020. AB 734 included no such deadline. The plaintiff argued that, because the AB 900 Guidelines applied 
to projects certified under AB 734, the Governor’s authority to certify the project had expired on January 1, 
2020.  The court concluded, however, that the Legislature’s decision to adopt AB 734 as single-project 
legislation meant that the statutory deadlines specific to AB 900 did not apply.   

G. CEQA Litigation

An Invalid Negative Declaration Can’t be Cured by Preparing a Limited EIR 

Farmland Protection Alliance v. County of Yolo 
71 Cal. App. 5th 300 (2021)

The Third Appellate District ruled that a trial court could not order a remedy that required preparation of an 
environmental impact report limited to the potentially significant impacts that led to invalidation of the 
project’s negative declaration.  The trial court found substantial evidence supported a fair argument that 
the project may have a significant effect on three wildlife species, and ordered the County to remedy this 
deficiency by preparing an EIR that would address the project’s impacts on the three relevant species. 
The court of appeal characterized the question before it as whether an agency can comply with CEQA by 
preparing a negative declaration for some of a project’s impacts, and an EIR to address other impacts 
found to be potentially significant.  The court found no basis for such bifurcation. CEQA requires that an 
EIR be prepared if any aspect of the project may have a significant effect on the environment. Thus, the 
court concluded that once a negative declaration is invalidated, the agency must prepare what it referred 
to as a “full EIR” for the proposed project—not an EIR confined to discrete impacts that would result from 
the project. 

https://www.californialandusedevelopmentlaw.com/2021/12/06/certification-of-howard-terminal-project-for-streamlined-ceqa-review-under-ab-734-was-not-subject-to-ab-900-deadlines/
https://www.californialandusedevelopmentlaw.com/2022/01/06/an-invalid-negative-declaration-cant-be-cured-by-preparing-a-limited-eir/
https://www.californialandusedevelopmentlaw.com/2022/01/06/an-invalid-negative-declaration-cant-be-cured-by-preparing-a-limited-eir/
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Failure to Exhaust Administrative Remedies By Appealing A CEQA Determination As Provided By Agency 
Regulations Precludes A Later CEQA Suit 

Schmid v. City and County of San Francisco, 
60 Cal. App. 5th 470 (2021)

The plaintiffs challenged removal of a bronze sculpture from the “Pioneer Monument” in the Civic Center 
area of San Francisco, alleging that the city’s Historic Preservation Commission unlawfully approved 
removal of the sculpture based on a categorical exemption from CEQA.  The court of appeal affirmed the 
trial court’s ruling that the plaintiffs failed to state a cognizable claim under CEQA because they did not 
exhaust administrative remedies by appealing the Commission’s exemption determination to the Board of 
Supervisors. The common law requirement that all available administrative remedies be exhausted prior to 
filing suit applies to CEQA cases. The plaintiffs presented their CEQA objections to the city’s Board of 
Appeals, but that board did not have jurisdiction; under the city’s administrative code, any appeal of a 
CEQA determination must be presented to the Board of Supervisors.  Plaintiff’s failure to appeal the 
Commission’s CEQA decision to the Board was a fatal failure to exhaust administrative remedies. 

Failure to Include Real Parties in Interest in a CEQA Suit Does Not Warrant Dismissal of the Entire Case if the 
Unnamed Parties Are Not Indispensable 

Save Berkeley’s Neighborhoods v. The Regents of the University of California, 
70 Cal. App. 5th 705 (2021)

After approving a student housing and academic building project, the U.C. Regents issued a notice of 
determination identifying two other parties as undertaking the project. The plaintiff sued the Regents within 
CEQA’s 30-day statute of limitations, but failed to include the other parties, so the plaintiff could not 
proceed against them. The question was then whether the CEQA lawsuit could proceed against the 
Regents alone, or must be dismissed because the other two parties were “indispensable.” The court held 
that while CEQA requires that persons identified in a notice of determination be joined as parties, it does 
not require that the suit be dismissed if they are not joined within 30-day period to do so.   Instead, a court 
must apply the equitable test in Code of Civil Procedure 389 for determining indispensability to decide 
whether failure to join a real party in interest on time requires dismissal of the entire case. Applying that 
test, the court concluded the absent parties were not indispensable, so the case could proceed without 
them. The court found a “strong unity of interest” between the Regents and the absent parties, which 
meant that the interests of those parties should be adequately protected by the Regents’ defense of the 
case. 

An Objecting Party Must Comply With Agency’s Appeal Procedures In Order to Exhaust Administrative 
Remedies 

Stop Syar Expansion v County of Napa,
70 Cal. App. 5th 705 (2021)

After approving a student housing and academic building project, the U.C. Regents issued a notice of 
determination identifying two other parties as undertaking the project. The plaintiff sued the Regents within 
CEQA’s 30-day statute of limitations, but failed to include the other parties, so the plaintiff could not 
proceed against them. The question was then whether the CEQA lawsuit could proceed against the 
Regents alone, or must be dismissed because the other two parties were “indispensable.” The court held 

https://www.californialandusedevelopmentlaw.com/2021/02/17/failure-to-exhaust-administrative-remedies-by-appealing-a-ceqa-determination-as-provided-by-agency-regulations-precludes-later-ceqa-suit/
https://www.californialandusedevelopmentlaw.com/2021/12/29/failure-to-timely-name-and-serve-real-parties-in-interest-does-not-warrant-dismissal-of-an-entire-ceqa-action-if-the-unnamed-parties-are-not-indispensable/
https://www.californialandusedevelopmentlaw.com/2021/04/02/court-in-ceqa-case-applies-the-deferential-standard-in-the-planning-and-zoning-law-when-determining-whether-the-project-is-inconsistent-with-the-applicable-general-plan/
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that while CEQA requires that persons identified in a notice of determination be joined as parties, it does 
not require that the suit be dismissed if they are not joined within 30-day period to do so.   Instead, a court 
must apply the equitable test in Code of Civil Procedure 389 for determining indispensability to decide 
whether failure to join a real party in interest on time requires dismissal of the entire case. Applying that 
test, the court concluded the absent parties were not indispensable, so the case could proceed without 
them. The court found a “strong unity of interest” between the Regents and the absent parties, which 
meant that the interests of those parties should be adequately protected by the Regents’ defense of the 
case. 

An Objecting Party Must Comply With Agency’s Appeal Procedures In Order to Exhaust Administrative 
Remedies 

McCann v. City of San Diego,
70 Cal. App. 5th 51 (2021)

Plaintiff’s challenge to a utility undergrounding project, approved by city staff based on a categorical 
exemption, was barred because she did not appeal the staff determination to the City Council as required 
by the city’s municipal code. 

A Project Opponent Is Not Required to Present Its CEQA Objections to The Agency If Prior Notice of Its 
Proposed CEQA Exemption Is Not Given   

Los Angeles Dep’t of Water & Power v. County of Inyo, 
67 Cal. App. 5th 1018 (2021) 

The court rejected the argument that LADWP’s suit challenging the county’s exemption finding was barred 
because LADWP had failed to state its objections to the exemption determination during the Board of 
Supervisors’ hearing.  The meeting agenda and other materials in the record showed that the county’s 
intent to rely upon an exemption was not disclosed until the waning moments of the Board’s hearing, so 
the court found LADWP was not required to object because adequate prior notice had not been given. 

Case Properly Dismissed for Failure to Join The Right Party As Real Party in Interest Even Though Agency Did 
Not Provide Plaintiff with Corrected Notice of Determination   

Organizacion Comunidad de Alviso v. City of San Jose, 
60 Cal. App. 5th 783 (2021)

The court affirmed dismissal of the plaintiff’s CEQA action because the plaintiff failed to timely join an 
indispensable real party in interest (Microsoft Corporation) within thirty days after the City of San Jose filed 
a corrected Notice of Determination identifying Microsoft as the project applicant. The city’s first NOD 
identified the incorrect project applicant and was sent to the plaintiff. The city’s second NOD correctly 
identified Microsoft as the applicant but was not sent to the plaintiff, despite plaintiff’s request for notice. 
The plaintiff filed its initial petition for writ of mandate within 30 days of the filing of the first NOD, naming 
the incorrect real party in interest. Plaintiff filed a first amended petition more than 70 days after the 
second NOD was filed, correctly naming Microsoft as the real party. The court of appeal concluded the 
initial petition was defective for failing to join Microsoft as a party and the amended petition was untimely 
because it was filed more than 30 days after the city filed the second NOD. This untimely filing meant the 
case had to be dismissed; Microsoft was an indispensable party and had not been joined in the suit before 
the time to do so ran out. Although the city violated CEQA by failing to send the second NOD to the 

https://www.californialandusedevelopmentlaw.com/2021/12/29/all-projects-including-non-occupancy-structures-require-climate-action-plan-consistency-analysis-to-benefit-from-streamlined-ghg-review-under-ceqa/
https://www.californialandusedevelopmentlaw.com/2021/11/19/ceqa-existing-facilities-exemption-inapplicable-to-unlined-landfills-and-exhaustion-of-administrative-remedies-not-required-where-public-notice-of-intent-to-rely-on-a-ceqa-exemption-is-inadequate/
https://www.californialandusedevelopmentlaw.com/2021/03/12/case-properly-dismissed-for-failure-to-join-real-party-in-interest-even-though-agency-did-not-provide-plaintiff-with-corrected-notice-of-determination/
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plaintiff in response to its request for notice, the court held that such a violation did not excuse the 
amended petition’s untimeliness under CEQA. 

Agreement to Extend Statute of Limitations for CEQA Claim Was Ineffective Because It Did Not Include an 
Indispensable Party 

Save Lafayette Trees v. East Bay Regional Park District, 
66 Cal. App. 5th 21 (2021)

The court found that a CEQA challenge to a decision approving removal of trees adjacent to PG&E gas 
pipelines was time-barred because an agreement to toll the statute of limitations did not include PG&E. 
The East Bay Regional Park District adopted a resolution accepting PG&E funding to remove trees on 
District property that were close to natural gas lines. Save Lafayette Trees and the District then agreed to 
toll all applicable statutes of limitations for a suit to challenge the resolution for 60 days. PG&E did not 
consent to the tolling agreement.  Save Lafayette Trees later filed a CEQA lawsuit after the 180-day 
CEQA statute of limitations had expired, but within the purported tolling period. The court of appeal found 
that because PG&E was an indispensable party to the CEQA claim and did not consent to the tolling 
agreement, the agreement was ineffective, and the case therefore was barred by the statute of limitations. 

Developer Established a Prima Facie Case That Project Opponents Lacked Probable Cause and Acted with 
Malice in Pursuing CEQA Litigation 

Dunning v. Johnson, 
64 Cal. App. 5th 156 (2021)

A developer established a probability of prevailing on its claims for malicious prosecution where the 
evidence showed that the neighboring landowner lacked probable cause for pursuing CEQA litigation and 
acted with malice. The court rejected Clews Horse Ranch’s CEQA challenge to the City of San Diego’s 
negative declaration for Cal Coast’s construction of a private secondary school adjacent to Clews’s 
commercial horse ranch and equestrian facility. Both the trial and appellate courts concluded that Clews 
failed to show there was substantial evidence supporting a fair argument that the project may have a 
significant effect on the environment. In an ensuing malicious prosecution action filed by Cal Coast against 
Clews, the defendants filed an anti-SLAPP motion contending that Cal Coast failed to make a prima facie 
showing that Clews pursued the CEQA litigation without probable cause and with malice. The court of 
appeal upheld the denial of the anti-SLAPP motion, first finding that defendants did not have probable 
cause for pursuing at least one of their CEQA claims—namely that an EIR was necessary to assess the 
project’s noise impacts.  

Second, the court found that there “clearly [was] sufficient evidence from which it can be found that Clews 
Horse Ranch pursued the CEQA Litigation with malice,” an essential element of a malicious prosecution 
claim. The evidence showed that Clews consistently and aggressively opposed any use and development 
on the project site. Clews harassed prior owners of the site, restricted prior owner’s access to the property, 
and “deployed hostile and spiteful behaviors to dissuade site owners from developing their land.” This 
evidence and reasonable inferences from it constituted a prima facie showing that Clews harbored similar 
improper motives when pursuing the CEQA litigation. 

https://www.californialandusedevelopmentlaw.com/2021/11/12/agreement-to-extend-statute-of-limitations-for-ceqa-claim-was-ineffective-because-it-did-not-include-an-indispensable-party/
https://www.californialandusedevelopmentlaw.com/2021/07/23/developer-established-a-prima-facie-case-that-project-opponents-lacked-probable-cause-and-acted-with-malice-in-pursuing-ceqa-litigation/
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A. Exemptions from CEQA

Court Upholds Infill Development Categorical Exemption for Gas Station in Existing Shopping Center 

Protect Tustin Ranch v. City of Tustin, 
70 Cal. App. 5th 951 (2021)

In Protect Tustin Ranch, the court of appeal upheld a city’s reliance on the infill development categorical 
exemption for a new gas station. The petitioner, Protect Tustin Ranch, challenged the City of Tustin’s 
approval of a conditional use permit for a new Costco gas station in an existing shopping center. The 
shopping center contained a Costco warehouse, a tire center, a fast-food restaurant, and other retail 
businesses and was located along a major commercial thoroughfare.  

The city determined that the project qualified for the Class 32 categorical exemption for infill development 
(CEQA Guidelines section 15332). Protect Tustin Ranch argued that the project site was more than 5 
acres and hence one of the conditions for the infill exemption was not met.  It also argued that the infill 
exemption could not be used because there was a reasonable probability the project would have a 
significant environmental effect due to unusual circumstances. 

Project Size. Although the total size of the shopping center was approximately 12 acres, less than 2 ½ 
acres would be altered by the project. The court held that substantial evidence supported the city’s 
conclusion that the size of the project site was less than 5 acres. 

Unusual Circumstances. Protect Tustin Ranch claimed three unusual circumstances were present: (1) 
part of the site was formerly a tire center where tires were installed and automotive fluids were changed, 
(2) the gas station would be unusually large, and (3) the project would use retractable bollards and
additional employees to direct traffic during peak times. The court held the city’s finding  the project was
not unusual in relation to other projects that qualified for the infill exemption was supported by substantial
evidence: The size of the project was not remarkably different from other Costco gas stations in California;
the project was consistent with the applicable general plan, specific plan, zoning, and development and
design standards; and the project would be consistent with the characteristics of the surrounding setting,
as it was located in an existing shopping center, adjacent to an auto center, and along a major commercial
thoroughfare.  Because an unusual circumstance had not been shown, the court did not reach the second
part of the inquiry—whether a fair argument could be made that a significant environmental impact was a
reasonable possibility.

Jacob Aronson 

https://www.californialandusedevelopmentlaw.com/2021/12/06/court-upholds-infill-development-categorical-exemption-for-gas-station-in-existing-shopping-center/
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Existing Facilities Exemption Does Not Apply to Unlined Landfills 

Los Angeles Dep’t of Water & Power v. County of Inyo, 
67 Cal. App. 5th 1018 (2021)

The court of appeal held that CEQA’s “existing facilities” categorical exemption in CEQA Guidelines 
§15301(a) does not apply to unlined landfills.

In 2017, Inyo County initiated condemnation proceedings to acquire fee title to three landfill properties it 
had leased from the Los Angeles Department of Water and Power and found the project exempt under 
§15301(a). LADWP filed suit under CEQA.  The court of appeal held that the categorical exemption for
existing facilities did not apply based on the court’s determination that “facilities” do not include unlined
landfills. The existing facilities exemption applies to “the operation, repair, maintenance, permitting,
leasing, licensing or minor alteration of existing public or private structures, facilities, mechanical
equipment, or topographical features, involving negligible or no expansion of existing or former use.”
(CEQA Guidelines §15301).  Citing caselaw precedent, and based on its reading of the CEQA Guidelines,
the court concluded that “it is reasonable to characterize landfill operations as involving an alteration in the
condition of land rather than exclusively as the operation of a facility.”  Looking to sources including
legislative history and the rule of construction that categorical exemptions should be read narrowly, the
court concluded that “unlined landfills do not constitute a suitable class for a categorical exemption” as a
matter of law.

The court also rejected the county’s argument that LADWP’s suit was barred because it had failed to 
disclose its objections to the exemption during the Board of Supervisors’ hearing, citing the rule that when 
an agency fails to provide adequate notice that a CEQA exemption will be considered at its hearing, such 
an objection is not required. Because the meeting agenda and other administrative record materials 
showed no disclosure of the county’s intent to rely upon a CEQA exemption before the waning moments 
of public comment at the Board’s hearing, the court found that adequate notice had not been given.  

John Morris 

Registrations of Small Water Diversions with State Water Board Are Exempt Ministerial Acts 

Mission Peak Conservancy v. State Water Resources Control Board, 
2021 WL 5917917 (No. A162564, 1st District, December 20, 2021) 

The Water Rights Permitting Reform Act of 1988 created a streamlined process to acquire a right to divert 
a small amount of water from a stream into a storage facility for domestic or certain other uses. To obtain 
this right, a person must register the use with the State Water Resources Control Board and put the water 
to reasonable and beneficial use. The registration is deemed completed, and the person obtains the right 
to appropriate water, when the Board receives a registration form that contains details about the proposed 
water use, diversion, and storage and other specified information, along with the required fee.  The Board 
has designated this registration process to be exempt from CEQA as a ministerial action. 

In this case, the petitioners challenged the Board’s acceptance of a registration form that allegedly 
contained false information, claiming the Board violated CEQA by accepting the registration without 
conducting environmental review. The trial court and the court of appeal agreed with the Board that the 
registration process is ministerial and therefore exempt from CEQA. The Board’s role in reviewing a 
registration form for compliance essentially amounts to applying a checklist of fixed criteria. It does not 
require the Board to exercise judgment in deciding whether to approve it or how it should be carried out. 

https://www.californialandusedevelopmentlaw.com/2021/11/19/ceqa-existing-facilities-exemption-inapplicable-to-unlined-landfills-and-exhaustion-of-administrative-remedies-not-required-where-public-notice-of-intent-to-rely-on-a-ceqa-exemption-is-inadequate/
https://www.californialandusedevelopmentlaw.com/2022/01/03/state-water-board-registrations-of-small-water-diversions-are-ministerial-and-exempt-from-ceqa/
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The court rejected the petitioners’ argument that the Board’s registration process was discretionary 
because the California Department of Fish and Wildlife has authority to impose conditions to ameliorate 
the environmental impacts of water diversions. The court noted that the Board must accept any conditions 
imposed by CDFW and has no authority to modify or shape those conditions. The court explained that the 
discretionary authority of one agency (CDFW) could not be imputed to a different agency (the State Water 
Board). 

The petitioners also argued that the Board’s acceptance of the registration violated CEQA because it did 
not meet the diversion program’s requirements. The court disagreed. The court explained that the 
petitioners essentially claimed that the Board made an erroneous ministerial decision by misapplying fixed 
criteria to the facts and by making factual determinations that were not supported by substantial evidence. 
But, the court held, that argument could not be a basis for a CEQA claim because “CEQA does not 
regulate ministerial decisions—full stop.” 

Jacob Aronson 

B. Negative Declarations

Evidence About Existing Wildfire Hazards Near a Project Does Not Require an EIR 

Newtown Preservation Society v. County of El Dorado, 
65 Cal. App. 5th 771 (2021)

In Newtown Preservation Society, the court held that evidence about past wildfires and the risk of future 
wildfires does not require that an EIR be prepared in the absence of substantial evidence the project may 
exacerbate existing wildfire hazards.  

The case involved a bridge replacement project in El Dorado County that included construction of a 
temporary evacuation route to be used during project construction. The county’s mitigated negative 
declaration determined the project would not impede implementation of an adopted emergency response 
or evacuation plan and would not expose people or structures to a new or increased significant risk of 
loss, injury, or death due to wildland fires. 

A lawsuit brought to challenge the MND alleged that the county should have prepared an EIR, contending 
that testimony by residents and former firefighters showed the project would have significant impacts on 
resident safety and emergency evacuations in the event of wildfires.  
The court of appeal found that the comments cited by the petitioners did not amount to substantial 
evidence sufficient to support a fair argument the project may have a significant effect on the environment 
or exacerbate existing environmental hazards. Comments from residents describing their experiences 
during past wildfires, and the area’s susceptibility to future wildfires, related to existing wildfire hazards but 
did not show the project may exacerbate existing environmental hazards.  Comments asserting that 
residents in the area would be trapped if a wildfire occurred during project construction “lacked factual 
foundation and failed to contradict the conclusions by agencies with expertise in wildfire evacuations with 
specific facts.”  And comments from two aerial firefighters expressing concerns about emergency 
evacuations were speculative and unfounded opinion because it was not shown they had experience or 
expertise in determining, directing, or effecting evacuations. 

Jacob Aronson 

https://www.californialandusedevelopmentlaw.com/2021/06/27/evidence-about-existing-wildfire-hazards-near-a-project-does-not-require-an-eir/
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All Projects Require a Complete Climate Action Plan Consistency Analysis to Benefit from Streamlined GHG 
Review under CEQA 

McCann v. City of San Diego, 
70 Cal. App. 5th 51 (2021) 

The City of San Diego’s initial study for a utility undergrounding project was found incomplete because the 
Climate Action Plan checklist the study relied on allowed certain non-occupancy projects to avoid a 
greenhouse gas emission consistency analysis. To take advantage of streamlined GHG review, CEQA 
requires that lead agencies analyze the project’s consistency with the Climate Action Plan. The court of 
appeal found the city erred by failing to perform the requisite consistency analysis even though the plan 
checklist excluded the project from such an analysis.   

Each year, the San Diego City Council approves plans to underground approximately 15 miles of utility 
lines. The areas selected for undergrounding are divided into groups based on city blocks, and then 
submitted for environmental review and project approval. In 2019, the city approved two undergrounding 
projects—one that the city found exempt under CEQA and another that the city approved based on a 
mitigated negative declaration. A San Diego property owner challenged both approvals alleging the CEQA 
review for the projects was inadequate. 

First, with respect to the exempt project, the court held the plaintiff’s CEQA claims were barred because 
she failed to exhaust administrative remedies that were available at the city prior to resorting to filing a 
lawsuit. The plaintiff conceded no appeal to the city council was filed, so the court found her challenge to 
the exemption determination was barred.   

Second, with respect to the mitigated negative declaration project, the court ruled that the city did not 
improperly segment the two undergrounding projects and that the project description and consideration of 
aesthetic impacts were proper. However, the court ruled that the city’s GHG determination was deficient. 
CEQA requires lead agencies to analyze the GHGs a project will emit. To ease the burden of calculating 
individualized emissions for every project, a lead agency may adopt a Climate Action Plan which, if 
detailed and adequately supported, may be used to evaluate a specific project’s contribution to cumulative 
GHGs. A finding of consistency with the Climate Action Plan provides sufficient evidence for an agency to 
conclude the project has no significant contribution to a cumulative GHG impact under CEQA. 

Here, the city’s process-making a Climate Action Plan consistency determination to fulfill its obligation to 
evaluate GHG impacts under CEQA—was acceptable. However, the city erred by relying on an exclusion 
from its consistency checklist to determine that the undergrounding project would have no significant GHG 
impact. The city’s checklist stated that the Climate Action Plan consistency evaluation did not apply to 
certain projects, including those that did not require a certificate of occupancy, like the infrastructure 
project at issue, but the court found no rational basis for applying this exemption to review of the project’s 
impacts. The Climate Action Plan itself contemplated that many non-occupancy projects could have GHG 
emissions and identified GHG reduction actions (e.g., tree planting and additional EV charging 
infrastructure) that might have applied to the undergrounding project. Therefore, to avail itself of the 
streamlined GHG review a Climate Action Plan provides, the city was required to make a project-specific 
consistency determination, whether required by the checklist as written or not.  

https://www.californialandusedevelopmentlaw.com/2021/12/29/all-projects-including-non-occupancy-structures-require-climate-action-plan-consistency-analysis-to-benefit-from-streamlined-ghg-review-under-ceqa/
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Without this required consistency analysis, the city’s determination that the undergrounding project would 
have no significant impact on GHGs was not supported by substantial evidence and the city abused its 
discretion in adopting the mitigated negative declaration.  

Taylor Jones 

C. Environmental Impact Reports

Court Invalidates EIR for Development of Resort Near Lake Tahoe 

Sierra Watch v. Placer County, 
69 Cal. App. 5th 86 (2021)

The EIR for development of a new resort at Squaw Valley failed to meaningfully address Lake Tahoe in its 
description of the environmental setting and was deficient in its analysis of water quality, air quality, and 
noise impacts.  

Placer County prepared an EIR for development of the Village at Squaw Valley, a 94-acre resort near 
Lake Tahoe. Six days after providing supplemental responses to comments on the final EIR, the board of 
supervisors held a public hearing and voted to approve the project. Sierra Watch challenged the EIR on 
multiple grounds.  

The appellate court held that the EIR failed adequately to address Lake Tahoe—a unique resource—as 
part of the environmental setting. The EIR improperly treated Lake Tahoe as a “known quantity” without 
sufficient direct analysis of project impacts on water quality. The EIR’s analysis of impacts from Vehicle 
Miles Traveled was also deficient. Although the EIR discussed various VMT significance thresholds used 
for projects in the surrounding area, the analysis did not reach a conclusion on the applicable threshold or 
supply the information necessary to evaluate the impact of the project’s increase in daily VMT on Lake 
Tahoe’s air and water quality. Attempts to supplement the VMT analysis after the final EIR was published 
came “far too late” in the CEQA process. Finally, the EIR did not properly assess noise impacts. The court 
ruled the decision to analyze only noise impacts on sensitive receptors within 50 feet of expected 
construction activity was an act of “arbitrary line drawing” that improperly foreclosed evaluation of impacts 
beyond that boundary. 

Taylor Jones 

In Limited Circumstances an EIR’s Alternatives Analysis Can Be Confined to the No-Project Alternative 

Save Our Access-San Gabriel Mountains v. Watershed Conservation Authority, 
68 Cal. App. 5th 8 (2021)

Save Our Access challenged the EIR certified by the Watershed Conservation Authority for a project to 
improve a recreation area within the Angeles National Forest. The project was designed to restore natural 
resources damaged by heavy recreational use, upgrade visitor facilities, develop new trails and river 
access, and improve existing roads and parking.  

Unlike most EIRs, the draft EIR provided a full analysis of only two options: the proposed project and the 
“no project” alternative. Save Our Access argued that CEQA requires that an EIR examine a range of 
alternatives to the project and does not permit an analysis confined to only the no project alternative. The 

https://www.californialandusedevelopmentlaw.com/?s=SIERRA+WATCH+V.+PLACER+COUNTY%2C
https://www.californialandusedevelopmentlaw.com/2021/09/01/in-limited-circumstances-an-eirs-alternatives-analysis-can-be-confined-to-the-no-project-alternative/
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court disagreed. The CEQA Guidelines provide that alternatives evaluated in an EIR must be able to attain 
most of the project’s basic objectives and, at the same time, be able to avoid or reduce at least some of 
the project’s significant impacts. The project's primary objective was to provide recreational improvements 
and ecological restoration, and the EIR found its adverse impacts would be minimal. The court rejected 
the arguments made by Save Our Access, concluding it failed to identify any feasible alternatives that 
could satisfy the project’s objectives while reducing its environmental impacts.  

It is rarely appropriate for an EIR to limit the alternatives it evaluates to the no project alternative. Several 
conditions appear to have been key to result in this case. First, the Watershed Conservation Authority and 
its consultants engaged in extensive planning efforts to develop the project’s design in collaboration with 
conservation and environmental organizations, regulatory agency staff, and U.S. Forest Service experts. 
The result was a design narrowly tailored to achieve an optimal balance between the goals of restoring 
and preserving natural resources while enhancing recreational use. Further, other options had been 
evaluated during the planning process and the EIR explained why it was appropriate to exclude them from 
further analysis. Given the project’s environmental and recreational benefits, and the absence of 
significant adverse impacts, the court evidently agreed that adding another alternative to the EIR would 
not serve any practical purpose.  

Stephen Kostka 

A Revised and Recirculated Draft EIR That Entirely Replaces the Prior Draft EIR Is Not Required to Summarize 
Each Change Made to the Prior Draft 

Save Civita Because Sudberry Won’t v. City of San Diego, 
2021 WL 5937417 (No. D077591, 4th Dist. 1st Div., December. 16, 2021)

The court rejected Save Civita’s claim the city violated CEQA Guidelines section 15088.5(g) by failing to 
summarize each of the revisions to a draft EIR made by a revised and recirculated draft EIR.  

The original draft EIR was prepared as a program EIR that addressed a proposed amendment to the 
circulation element of a community plan to add a road connection.  The draft EIR was limited to the plan 
amendment and did not evaluate the impacts that would result from constructing the road.  In response to 
critical public comments, the city elected to replace the draft program EIR with a revised draft EIR that 
provided a project-level analysis of the impacts of construction and operation of the road.  
CEQA Guidelines section 15088.5(g) requires that when a lead agency revises a draft EIR and 
recirculates the revised draft for review and comment, the revised draft EIR must “summarize the revisions 
made to the previously circulated draft EIR.”  The court found the summary in the revised draft EIR 
sufficient under this standard. The revised draft EIR made it clear that while the first draft EIR had 
evaluated the community plan amendment at a program level, the revised draft EIR was a project-level 
EIR which entirely replaced the prior EIR.  The court rejected the argument that the revised draft EIR 
should have specifically described each change made to the prior draft EIR.  The city argued that the prior 
draft EIR had been revised so extensively that a summary of each of the changes made to it would not 
provide useful information.  According to the court, it was sufficient that the revised EIR explained that it 
entirely replaced the prior EIR, made clear the overall nature of the changes, and gave notice that the final 
EIR would respond to comments on the revised draft EIR, but not to comments on the prior draft EIR it 
replaced.   

Stephen Kostka 

https://www.californialandusedevelopmentlaw.com/2021/12/22/a-revised-and-recirculated-draft-eir-that-entirely-replaces-the-prior-draft-eir-is-not-required-to-summarize-each-change-made-to-the-prior-draft/
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Court In CEQA Case Applies The Deferential Standard In The Planning And Zoning Law When Determining 
Whether The Project Is Inconsistent With The Applicable General Plan 

Stop Syar Expansion v County of Napa, 
63 Cal. App. 5th 444 (2021)

Stop Syar involved a long list of CEQA claims brought by a local organization opposing expansion of an 
aggregate quarry. In the published portions of a lengthy opinion, the court of appeal reiterated two 
important CEQA principles. First, an EIR’s determination whether the project is inconsistent with the 
applicable general plan is judged under the deferential standards of the Planning and Zoning Law, which 
cannot be evaded by claiming there was an informational failure under CEQA. Second, a petitioner’s 
failure to follow local agency rules for exhaustion of remedies is fatal to the claims the petitioner did not 
properly assert at the agency level. 

The CEQA Guidelines state that an EIR must discuss any “inconsistencies” between the proposed project 
and any provisions of the local general plan. The issue addressed in the court’s opinion is what standard 
is applied to determine whether the EIR provided an adequate analysis of this question. A petitioner may 
file suit against a city or county under the Planning and Zoning Law alleging that it has taken an action that 
is inconsistent with the requirements of its general plan. In such cases, courts afford great deference to 
the jurisdiction’s interpretation and application of its own general plan. The petitioner did not assert such a 
claim under the Planning and Zoning Law, but rather alleged that the EIR was deficient because it failed to 
“inform the public” the quarry expansion project was inconsistent with various provisions of the county’s 
general plan. Citing prior case law, the court held that the petitioner could not evade the Planning and 
Zoning Law’s deference to local agency decision making by framing an inconsistency claim as an 
informational failure under CEQA.   

The court also ruled on the effect of local procedures governing administrative appeals on the requirement 
that remedies be exhausted before a CEQA claim may be raised in court. County ordinances authorized 
the planning commission to certify an EIR and approve the project, subject to appeal to the county board 
of supervisors. An appeal to the Board required an “appeal packet” identifying “the specific factual or legal 
determination of the approving authority which is being appealed, and the basis for such appeal.”  The 
county ordinance also specified that any issue not raised in the appeal packet was waived. The petitioner 
described several objections in its appeal packet, which the board of supervisors duly addressed in its 
decision. But then the petitioner attempted to pursue other CEQA claims in the lawsuit it filed. The court of 
appeal ruled all of the new claims were barred,  

holding administrative remedies provided by a local agency’s ordinances must be fully exhausted as 
provided in the agency’s procedures before an alleged violation of CEQA can be raised in court.  

Julie Jones 

After 27 Years, Litigation Over the Monterey Agreement Comes to an End 

Central Delta Water Agency v. Department of Water Resources, 
69 Cal. App. 5th 170 (2021)

In 1994, the Department of Water Resources entered into an agreement with State Water Project 
contractors, called the “Monterey Agreement” in an effort to settle disputes over water allocations under 
long-term water supply contracts. Broadly, the Monterey Agreement modified formulas incorporated in the 

https://www.californialandusedevelopmentlaw.com/2021/04/02/court-in-ceqa-case-applies-the-deferential-standard-in-the-planning-and-zoning-law-when-determining-whether-the-project-is-inconsistent-with-the-applicable-general-plan/
https://www.californialandusedevelopmentlaw.com/2022/01/10/after-27-years-litigation-over-the-monterey-agreement-comes-to-an-end/
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contracts for allocating water among SWP contractors, changed certain operations of SWP facilities and 
provided for the transfer of 20,000 acres of farmland for development of a water bank in Kern County.  

Opponents challenged the legal adequacy of the program EIR on the Agreement. The court of appeal in 
Planning & Conservation League v. Department of Water Resources 83 Cal.App.4th 892 (2000) found that 
the EIR violated CEQA: it had been prepared by two DWR contractors rather than DWR as lead agency; 
and continuation of a former contract provision, relating to reduction in contractor entitlements in the event 
of a permanent water shortage, should have been evaluated as a “no project” alternative. The court 
ordered DWR to prepare a new EIR but did not order that the Monterey Agreement, the contract 
amendments, or the land transfer be set aside, leaving it to the trial court to decide what further relief 
should be ordered. The case returned to the trial court, and after protracted negotiations, the parties 
entered into an settlement agreement which identified necessary contents of the EIR, allowed the SWP to 
continue operating as it had since the Monterey Agreement was adopted, and left the land transfer for the 
water bank in place.  The terms of the settlement were incorporated in the trial court’s writ of mandate.  

In response to the writ of mandate, DWR continued ongoing operations under the Monterey Agreement 
while it prepared a new EIR. The new EIR was certified in 2010 and was quickly followed by three new 
lawsuits challenging its adequacy. Ultimately, the trial court upheld the new EIR, except for its assessment 
of the impacts of Kern Water Bank operations.  It ordered that the EIR be revised to reevaluate the water 
bank’s impacts on groundwater and water quality but allowed the Kern Water Bank to continue its ongoing 
operations in the meantime. Following certification of the revised EIR, yet another lawsuit was filed, but 
the court found the revised EIR was legally adequate and fully complied with court’s order. The court of 
appeal consolidated the appeals in the cases challenging the second and third EIRs. 

Central Delta Water Agency, an appellant in the challenge to the second EIR, claimed that because that 
EIR treated continuation of SWP operations under the Monterey Agreement as the proposed project, the 
second EIR was an improper retrospective assessment of an ongoing project’s environmental impacts.  
The court disagreed, concluding the approach taken was consistent with the writ of mandate which 
allowed the project to continue while the new EIR was prepared.  The court also rejected an argument that 
the EIR should have included a “no project” alternative which would retain a prior contract provision that 
allowed DWR to refuse to deliver surplus water to contractors as necessary to avoid dependance on 
deliveries of surplus water.  The court found that the EIR had done enough by analyzing four no project 
alternatives, including two that addressed this prior contract provision, and also separately analyzed its 
practical effect. 

In the case challenging the third EIR, appellant Center for Food Safety claimed, among other things, that 
the EIR failed to adequately address the water bank’s contribution to an increase in the planting of 
permanent crops that would result from improved water supply reliability.  The court disagreed, holding 
that the revised EIR’s finding that the water bank’s operations were not a primary cause of crop 
conversion it its service area was supported by substantial evidence, as was the EIR’s analysis of the 
impact of crop conversion on regional and statewide water supplies.  The court also rejected an argument 
that the trial court erred by issuing a limited remedy which allowed the water bank to continue operating 
while DWR revised the EIR.  Noting the trial court’s finding that invalidating the project approvals “would 
throw the entire SWP into complete disarray, smack in the middle of one of the most severe droughts on 
record,” the court of appeal concluded the trial court had not abused its discretion under the remedial 
provisions of CEQA, by allowing project operations to continue while the EIR was being revised. 

The Monterey Agreement saga was finally concluded on January 5, 2022 when the California Supreme 
Court denied petitions seeking review of the court of appeal’s decision. 

Lucille Flinchbaugh and Stephen Kostka 
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D. Supplememental Environmental Review

Agency’s Certification of Supplemental EIR Rather Than Subsequent EIR for Modifications to Proposed 
Desalination Plant Was Appropriate and Supplemental EIR Did Not Unlawfully Piecemeal Environmental 
Review. 

California Coastkeeper Alliance v State Lands Commission, 
64 Cal. App. 5th 36 (2021)

In 2010, the City of Huntington Beach certified a subsequent EIR for the Poseidon desalination plant. 
Following changes in circumstances, including significant regulatory changes, Poseidon proposed 
modifications to the project, which it addressed in a proposed lease modification with the California State 
Lands Commission. Changes to the project included reducing the seawater intake volume and modifying 
two of the plant’s offshore components. The Commission prepared and certified a supplemental EIR for 
the proposed changes and approved the lease modification.   

California Coastkeeper Alliance filed suit alleging that the Commission 1) failed to assume the role of lead 
agency and prepare a subsequent, rather than supplemental, EIR and 2) engaged in improper 
“piecemealing” of the environmental review by only analyzing one part of the project, the proposed 
changes to it, , rather than the desalinization plant project as a comprehensive whole. 
The court found that the Commission’s decision to prepare a supplemental EIR was reasonable because 
the project changes, considered in the context of the project as a whole, would require only minor 
additions or modifications to the 2010 EIR to address them.  Alliance’s related argument, that the 
Commission was required to assume the role of the lead agency and prepare a subsequent EIR, also 
failed because it turned on an illogical theory:  that when subsequent CEQA review is required for a 
project, a responsible agency must step in as the lead agency and prepare a single “updated EIR” that 
covers “the project as a whole.”  The court explained that this theory cannot be squared with the 
provisions of CEQA and the Guidelines that allow preparation of a “supplemental EIR” that augments the 
analysis in a prior EIR. 

On the second claim, the court found the Commission did not improperly piecemeal the project by only 
considering the changes to the project, because the rule barring piecemeal review does not extend to 
situations in which CEQA review for the entire project was already completed and the project is later 
changed due to circumstances that were not foreseen at approval. The changes considered in the 
Commission’s EIR were proposed in response to new State Water Resources Control Board standards for 
desalination plants that were not foreseeable when the 2010 EIR was certified.  CEQA procedures limiting 
the scope of further environmental review were designed to address such a situation.  

Relatedly, the court did not find that the Commission engaged in piecemealing by failing to evaluate a new 
water distribution system the county water district was considering.  CEQA requires that an EIR evaluate 
not just the project as proposed for approval, but also any future expansion of the project or other action 
that is a reasonably foreseeable consequence of the project and that will likely change the scope or nature 
of the project or its environmental effects.  The court concluded, however, that it was not reasonably 
foreseeable that the water distribution system would change from what was reviewed in the 2010 EIR.  
Further, a useful environmental analysis could not be produced in any event since the particulars of any 
new distribution system were unknown.  

Lucille Flinchbaugh and Stephen Kostka 

https://www.californialandusedevelopmentlaw.com/2021/05/17/agencys-preparation-of-supplemental-eir-rather-than-subsequent-eir-for-modifications-to-proposed-desalination-plant-was-appropriate/
https://www.californialandusedevelopmentlaw.com/2021/05/17/agencys-preparation-of-supplemental-eir-rather-than-subsequent-eir-for-modifications-to-proposed-desalination-plant-was-appropriate/
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E. Certified Regulatory Programs

Coastal Commission Must Complete Environmental Review Under Certified Regulatory Program Before 
Approving Permit 

Friends, Artists and Neighbors of Elkhorn Slough v. California Coastal Commission, 
2021 WL 5905714 (No. H048088, 6th Dist., December 14, 2021)

The court of appeal found that the California Coastal Commission erred by approving a coastal 
development permit for a residential development before environmental review for the project had been 
completed.  

The Commission’s staff report recommended that the permit be denied.  The report acknowledged the 
project would have significant adverse effects on the environment, that certain project modifications and 
design alternatives were necessary to address environmental issues, and that the project was inconsistent 
with several Local Coastal Program policies.  Nevertheless, at the conclusion of its hearing, the 
Commission approved the permit.  Staff then prepared a second report that analyzed, for the first time, 
various components of the project, mitigation measures, and conditions of approval. The report also 
contained a new, more favorable, analysis of oak woodland, water, visual, and traffic impacts, found the 
project would avoid significant environmental impacts, and took a new position on LCP consistency. The 
Commission’s findings for the permit approval were based on this report.  
The court explained that the Commission must demonstrate full compliance with the provisions of its 
certified regulatory program in order to claim an exemption from CEQA’s EIR requirement.  This includes 
the requirement that a permit approval be preceded by the preparation of a written report which serves as 
the substitute for an EIR.  That report must contain detailed information on the project’s environmental 
impacts, alternatives, mitigation measures, necessary conditions of approval, and other information 
required to inform the Commission’s decision.   

The court concluded the staff report for the Commission hearing was insufficient to serve this purpose.  It 
did not contain the complete discussion and analysis of the issues that must be provided before the 
Commission makes its decision. Because that information was not provided until the second report was 
prepared, after the Commission had acted, the court found its decision invalid.   

Lucille Flinchbaugh 

F. Streamlined CEQA Review

Certification of Howard Terminal Project for Streamlined CEQA Review Under AB 734 Was Not Subject to AB 
900 Deadlines 

Pacific Merchant Shipping Association v. Newsom, 
67 Cal. App. 5th 711 (2021)

A California Court of Appeal held that special legislation providing fast-track judicial review to the Howard 
Terminal Project did not impose a deadline for the Governor to certify the project for streamlined 
environmental review under CEQA.   

https://www.californialandusedevelopmentlaw.com/2022/01/14/coastal-commission-must-complete-environmental-review-under-its-certified-regulatory-program-before-approving-permit/
https://www.californialandusedevelopmentlaw.com/2021/12/06/certification-of-howard-terminal-project-for-streamlined-ceqa-review-under-ab-734-was-not-subject-to-ab-900-deadlines/
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AB 900, which was enacted in 2011, established fast-track administrative and judicial review procedures 
for “environmental leadership development projects,” i.e., projects that, among other criteria, would create 
high-wage, high-skilled jobs and achieve net-neutral greenhouse gas emissions. AB 900 provided that 
certain CEQA court challenges “be resolved, to the extent feasible, within 270 days.” It required the 
Governor to certify a leadership project by January 1, 2020 and the lead agency to approve the project by 
the sunset date of January 1, 2021. 

AB 734, special legislation signed into law in 2018, mirrored AB 900’s statutory scheme by creating a 
streamlined environmental review procedure solely for the Howard Terminal Project in Oakland.  The 
Project proponents proposed to construct a new baseball stadium for the Oakland Athletics together with 
mixed-used development.  Unlike AB 900, AB 734 contained no express deadlines for certification by the 
Governor or project approval by a lead agency.  The Governor certified the Project for streamlined 
environmental review under AB 734 in February, 2021. 

The Petitioners argued that, because the AB 900 Guidelines applied to projects certified under AB 734, 
the Governor’s authority to certify the project had expired on January 1, 2020.  The court concluded, 
however, that the Legislature’s decision to adopt AB 734 as single-project legislation meant that the 
statutory deadlines specific to AB 900 did not apply.   

Angela Luh 

G. CEQA Litigation

An Invalid Negative Declaration Can’t be Cured by Preparing a Limited EIR 

Farmland Protection Alliance v. County of Yolo, 
71 Cal. App. 5th 300 (2021)

In Farmland Protection Alliance v. County of Yolo, the Third Appellate District ruled that a trial court could 
not order a remedy that required preparation of an environmental impact report limited to the potentially 
significant impacts that led to invalidation of the project’s negative declaration.  Once the trial court found 
substantial evidence supported a fair argument that the project may have one significant environmental 
impact, it had no option but to require preparation of a “full EIR.”  

Yolo County had adopted a mitigated negative declaration for a use permit to construct and operate a bed 
and breakfast, commercial event facility and supporting on-site crop production.  The mitigated negative 
declaration acknowledged potentially significant impacts to agricultural resources and wildlife species and 
included measures to mitigate those impacts. 

The trial court found substantial evidence supported a fair argument that the project may have a significant 
effect on three wildlife species despite the county’s adopted mitigation measures.  The trial court ordered 
the County to remedy this deficiency by preparing an EIR that would address the project’s impacts on the 
three relevant species. 

The court of appeal characterized the question before it as whether an agency can comply with CEQA by 
preparing a negative declaration for some of a project’s impacts, and an EIR to address other impacts 
found to be potentially significant.  The court found no basis for allowing an agency to comply with CEQA 
by preparing a negative declaration to analyze some of the project’s impacts and an EIR to analyze 
others. CEQA requires that an EIR be prepared if any aspect of the project may have a significant effect 

https://www.californialandusedevelopmentlaw.com/2022/01/06/an-invalid-negative-declaration-cant-be-cured-by-preparing-a-limited-eir/
https://www.californialandusedevelopmentlaw.com/2022/01/06/an-invalid-negative-declaration-cant-be-cured-by-preparing-a-limited-eir/
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on the environment. Thus, the court concluded that once a negative declaration is invalidated, the agency 
must prepare what it referred to as a “full EIR” for the proposed project—not an EIR confined to discrete 
impacts that would result from the project.  

Barbara Schussman 

Failure to Exhaust Administrative Remedies By Appealing A CEQA Determination As Provided By Agency 
Regulations Precludes A Later CEQA Suit 

Schmid v. City and County of San Francisco, 
60 Cal. App. 5th 470 (2021)

The plaintiffs sued San Francisco asserting a “potpourri of claims” challenging removal of a bronze 
sculpture from the “Pioneer Monument” in the Civic Center area of the city.  Among these claims was an 
allegation that the San Francisco Historic Preservation Commission violated CEQA by authorizing removal 
of the sculpture based on a categorical exemption from CEQA.  The court of appeal affirmed the trial 
court’s ruling that the plaintiffs failed to state a cognizable claim under CEQA because they did not 
exhaust administrative remedies by appealing the Commission’s exemption determination to the Board of 
Supervisors.  

The court noted that CEQA requires, as a precondition to a lawsuit challenging a public agency’s 
noncompliance with CEQA, that the grounds for objection be presented to the agency before the close of 
the public hearing at which the CEQA decision is made.  Compliance with this statutory exhaustion of 
remedies requirement is not required, however, if adequate public notice of the hearing is not provided. 
The court found that the plaintiffs were excused from presenting their objections to the Commission, 
because no notice was given in advance of the Commission’s hearing that an exemption from CEQA 
would be on the agenda.     

The court explained that was not the end of the matter, however, because the common law requirement 
that all available administrative remedies be exhausted prior to filing suit also applies in CEQA cases. The 
plaintiffs presented their CEQA objections to the city’s Board of Appeals, but that board did not have 
jurisdiction; under the city’s administrative code, any appeal of a CEQA determination must be presented 
to the Board of Supervisors.  The plaintiff failed, however, to appeal the Commission’s decision to the 
Board, which resulted in a fatal failure to exhaust administrative remedies.   

Finally, the court rejected the plaintiff’s argument that an appeal to the Board of Supervisors would have 
been futile because the Board had agreed that the Commission should authorize removal of the sculpture.  
The court concluded that even if the Board had agreed with the Commission on removal as a policy 
matter, it might have disagreed with the Commission’s reliance on a categorical exemption and opted for 
the more robust and transparent public disclosure that would be provided by an EIR.     

Auria Maleksalehi 

https://www.californialandusedevelopmentlaw.com/2021/02/17/failure-to-exhaust-administrative-remedies-by-appealing-a-ceqa-determination-as-provided-by-agency-regulations-precludes-later-ceqa-suit/
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Failure to Include Real Parties in Interest in a CEQA Suit Does Not Warrant Dismissal of the Entire Case if the 
Unnamed Parties Are Not Indispensable 

Save Berkeley’s Neighborhoods v. The Regents of the University of California, 
70 Cal. App. 5th 705 (2021)

The First District Court of Appeal considered whether a CEQA case must be dismissed because the 
petitioner failed to timely name and serve third parties identified as undertaking the project in the notice of 
determination filed after the project was approved. The court declined to dismiss the case because it 
concluded appellants were not indispensable parties.  

The University Regents filed a notice of determination for its approval of a development project on the 
Berkeley campus. The notice identified the developer and financer of the project as parties undertaking 
the project. A petition challenging the supplemental EIR for the project filed by Save Berkeley failed to 
name the developer and financer as real parties in interest until after the 30-day statute of limitations had 
expired. The developer and financer sought to have the case dismissed in its entirety, asserting that 
dismissal was mandatory because they had not been joined in the case before the time to do so ran out.  

The court of appeal rejected this argument, holding that a case must be dismissed only when a party that 
is not joined is found to be “indispensable” to resolution of the case. While CEQA requires that persons 
identified in a notice of determination be joined as parties, it does not require that the suit be dismissed if 
they are not joined within 30-day period to do so.   Instead, a court must apply the equitable test in Code 
of Civil Procedure 389 for determining indispensability in order to decide whether failure to join a real party 
in interest on time requires dismissal of the entire case.  

Applying that test, the court concluded the absent parties were not indispensable, so the case could 
proceed without their participation. The court found a “strong unity of interest” between the Regents and 
the absent parties, which meant that the interests of the absent parties should be adequately protected by 
the Regents’ defense of the case. 

Deborah Quick 

Case Properly Dismissed for Failure to Join The Right Party As Real Party in Interest Even Though Agency Did 
Not Provide Plaintiff with Corrected Notice of Determination   

Organizacion Comunidad de Alviso v. City of San Jose, 
60 Cal. App. 5th 783 (2021)

The court of appeal affirmed the trial court’s judgment dismissing the plaintiff’s CEQA action on grounds 
that the plaintiff failed to timely join an indispensable real party in interest (Microsoft Corporation) within 
thirty days after the City of San Jose filed a second Notice of Determination in connection with the city’s 
approval of a development project.  

Following the approval of the project, the city filed two NODs. The first NOD identified the incorrect project 
applicant. The second NOD correctly identified Microsoft as the project applicant. The city provided the 
plaintiff with a copy of the first NOD; however, the city failed to send the plaintiff the second NOD. Relying 
on the first NOD, Plaintiff filed its initial petition for writ of mandate within 30 days of the filing of the first 
NOD naming the incorrect real party in interest. Plaintiff filed a first amended petition more than 70 days 
after the second NOD was filed, correctly naming Microsoft as the real party in interest.  

https://www.californialandusedevelopmentlaw.com/2021/12/29/failure-to-timely-name-and-serve-real-parties-in-interest-does-not-warrant-dismissal-of-an-entire-ceqa-action-if-the-unnamed-parties-are-not-indispensable/
https://www.californialandusedevelopmentlaw.com/2021/03/12/case-properly-dismissed-for-failure-to-join-real-party-in-interest-even-though-agency-did-not-provide-plaintiff-with-corrected-notice-of-determination/
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The court of appeal agreed with the trial court the initial petition was defective for failing to join Microsoft 
as a party and the amended petition was untimely because it was filed more than 30 days after the city 
filed the second NOD. The court found that the second NOD triggered the 30-day statute of limitations to 
challenge the project. Since the plaintiff’s amended petition was filed more than 30 days after the second 
NOD, the case had to be dismissed; Microsoft was an indispensable party and had not been joined in the 
suit before the time to do so ran out. While the court agreed that the city violated CEQA by failing to send 
the second NOD to the plaintiff in response to its request for notice, the court held that such a violation 
does not excuse the amended petition’s untimeliness under CEQA.  

Michelle Chan 

Agreement to Extend Statute of Limitations for CEQA Claim Was Ineffective Because It Did Not Include an 
Indispensable Party 

Save Lafayette Trees v. East Bay Regional Park District, 
66 Cal. App. 5th 21 (2021)

The Court of Appeal held that a CEQA challenge to a decision approving removal of trees adjacent to 
PG&E gas pipelines was time-barred because an agreement to toll the statute of limitations did not include 
PG&E, which was an indispensable party in the proceedings, and the suit was filed after the applicable 
180-day limitations period had expired.

As part of PG&E’s Community Pipeline Safety Initiative, PG&E conducted an in-depth review of trees 
located near its gas transmission pipelines and identified a total of 245 trees in the East Bay Regional 
Park District that were located too close a pipeline. The District and PG&E agreed that the trees would be 
removed and that PG&E would fund the cost of removing the trees and installing replacement trees. 
The District adopted a resolution accepting the PG&E funding.  Subsequently, Save Lafayette Trees and 
the District entered into an agreement to toll all applicable statutes of limitations for a suit to challenge the 
resolution for 60 days. PG&E did not consent to the tolling agreement.  Save Lafayette Trees later filed a 
CEQA lawsuit which the trial court dismissed as time-barred under CEQA’s 180-day statute of limitations. 

The court of appeal upheld the dismissal, finding that because PG&E was an indispensable party to the 
CEQA claim, PG&E’s consent to the tolling agreement was required. Because the tolling agreement was 
signed only by Save Lafayette Trees and the District, it was ineffective, and the case therefore was barred 
by the statute of limitations.   

Lucille Flinchbaugh 

https://www.californialandusedevelopmentlaw.com/2021/11/12/agreement-to-extend-statute-of-limitations-for-ceqa-claim-was-ineffective-because-it-did-not-include-an-indispensable-party/
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Developer Established a Prima Facie Case That Project Opponents Lacked Probable Cause and Acted with 
Malice in Pursuing CEQA Litigation 

Dunning v. Johnson, 
64 Cal. App. 5th 156 (2021)

A developer established a probability of prevailing on its claims for malicious prosecution where the 
evidence showed that the neighboring owner lacked probable cause for pursuing CEQA litigation and 
acted with malice.  

Clews Horse Ranch sued to challenge a decision by the City of San Diego to approve Cal Coast’s 
construction of a private secondary school adjacent to its commercial horse ranch and equestrian facility. 
Clews claimed the city’s use of a mitigated negative declaration instead of an EIR violated CEQA because 
the project could have significant impacts on historical resources, fire hazards, noise, and transportation 
and traffic. The trial court denied the petition and the court of appeal affirmed, concluding that Clews failed 
to show there was substantial evidence supporting a fair argument that the project may have a significant 
effect on the environment. 

In the ensuing malicious prosecution action filed by Cal Coast against Clews and its attorneys, the 
defendants filed an anti-SLAPP motion contending that Cal Coast failed to make a prima facie showing 
that the defendants pursued the CEQA litigation without probable cause and with malice. 

The court of appeal upheld the denial of the anti-SLAPP motion, finding that defendants did not have 
probable cause for pursuing at least one of their CEQA claims—namely that an EIR was necessary to 
assess the project’s noise impacts. Under CEQA, the question is whether a project will affect the 
environment of persons in general, not particular persons, and the only evidence in the record concerning 
noise levels related to the expected impact on the operation of Clews Horse Ranch. The court rejected 
defendants’ claim that project noise would adversely affect the surrounding community in general, finding 
that the cited evidence consisted of speculative and generalized warnings that did not constitute 
substantial evidence. 

The court also found that there “clearly [was] sufficient evidence from which it can be found that Clews 
Horse Ranch pursued the CEQA Litigation with malice,” an essential element of a malicious prosecution 
claim. The evidence showed that Clews consistently and aggressively opposed any use and development 
on the project site. Clews harassed prior owners of the site, restricted prior owner’s access to the property, 
and “deployed hostile and spiteful behaviors to dissuade site owners from developing their land.” This 
evidence and reasonable inferences from it constituted a prima facie showing that Clews harbored similar 
improper motives when pursuing the CEQA litigation. 

On the other hand, the evidence did not support a determination that Clews’ attorneys likewise acted with 
malice. Clews’ improper motives in pursuing the CEQA litigation could not be imputed to the attorneys, 
and the demonstrated lack of probable cause in bringing the litigation was insufficient by itself to establish 
malice. 

Isabel Cortes 

https://www.californialandusedevelopmentlaw.com/2021/07/23/developer-established-a-prima-facie-case-that-project-opponents-lacked-probable-cause-and-acted-with-malice-in-pursuing-ceqa-litigation/
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2021 Year in Review: Wetlands, Protected Species & 
Federal Environmental Review 
Marc Bruner 

With the change in administration, the last year has witnessed a dramatic flurry of changes and 
proposed revisions to the text and interpretations of environmental regulations. On his very first day in 
office, President Biden adopted Executive Order 13390, which directed federal agencies to review and 
reconsider the environmental rules adopted under President Trump. The executive actions flowing from 
this order have been numerous and impactful over the last twelve months.  Under the Clean Water Act, 
the regulations adopted in 2020 to define the ever-elusive phrase “waters of the United States” are no 
longer in effect and there is a new set of proposed regulations that rests on a much broader view of the 
scope of federal jurisdiction. The new rule adopted in 2020 to govern water quality certifications under 
Section 401 of the CWA is similarly no longer effective and has been slated for a major revision. The 
U.S. Environmental Protection Agency also has revoked guidance issued at the end of the last 
administration to interpret the Supreme Court’s 2020 decision in County of Maui v. Hawaii Wildlife 
Fund, which addressed when the CWA requires a permit for the discharge of pollution that travels 
through groundwater before reaching a jurisdictional surface water. 

The changes in the species arena are no less dramatic. Two rules adopted under the Endangered 
Species Act in December 2020 – one defining the term “habitat” for purposes of assessing whether an 
area that is unoccupied by a species should be included in a critical habitat designation, and the other 
defining how to evaluate potential exclusions from such a designation based on adverse economic 
impacts – are now proposed for revocation. Another rule narrowly defining the term “take” under the 
Migratory Bird Treaty Act similarly was revoked in October 2021, again less than a year after it was first 
enacted.   

Lastly, there is a new proposed rule to redefine some of the key aspects of the regulations adopted in 
2020 under the National Environmental Policy Act.  While this proposal is narrowly crafted, there is 
another phase of NEPA rulemaking scheduled for 2022, and substantial and wide-ranging regulatory 
changes are expected.   

All of these actions are based on the view that the recently adopted regulations do not offer a sufficient 
level of environmental protection.  And there are numerous additional regulations from the last 
administration that are being targeted for potential rescission or revision.  

As a result, the environmental rules in this arena likely will continue to change dramatically in 2022. And 
if there is another change in administration in 2024, the era of regulatory whiplash will likely endure and 
become a defining feature of our times.   
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I. Waters & Wetlands 
A. December 2021 Proposed Regulation to Define “Waters of the United 

States” 

The Clean Water Act applies by its terms to “navigable waters,” which is defined merely as “waters of the 
United States.” A clear and consistent definition of this critically important phrase, which demarcates the 
boundaries of federal jurisdiction and permitting authority under the CWA, has for years proved painfully 
elusive—and highly controversial.   

Since the Supreme Court issued its fractured 4-1-4 decision in Rapanos v. United States, 547 U.S. 715 
(2006), more than 15 years ago, there have been several attempts by the U.S. Environmental Protection 
Agency and the U.S. Army Corps of Engineers, the two federal agencies charged with implementing the 
CWA, to resolve the uncertainties over the scope of federal jurisdiction. First, the agencies published joint 
guidance in 2008 on how to apply the significant nexus test outlined in Justice Kennedy’s concurring 
opinion in Rapanos. See EPA and Corps, "Clean Water Act Jurisdiction Following the U.S. Supreme 
Court's Decision in Rapanos v. United States & Carabell v. United States” (Dec. 2, 2008). But the 
guidance was not legally binding and did little to clarify the limits of federal permitting authority. For many 
smaller water bodies, the guidance called for a highly fact-intensive scientific analysis by an 
environmental consultant to determine whether a “significant nexus” to a navigable waterway existed. 

Then, in 2015, the agencies jointly adopted a regulation dubbed the “Clean Water Rule,” which rested on 
a broad view of federal permitting jurisdiction based on Justice Kennedy’s significant nexus test. 80 Fed. 
Reg. 37,054 (June 29, 2015). But due to multiple court injunctions, the Clean Water Rule was never fully 
implemented nationwide, and then the agencies repealed the Rule in October 2019.  84 Fed. Reg. 56,626 
(Oct. 22, 2019).  

In April 2020, the agencies published a new regulation to redefine what types of waterbodies are covered 
by the CWA and what types of waterbodies are instead subject only to state and local authority. The new 
regulation, dubbed the “Navigable Waters Protection Rule,” dramatically narrowed the scope of the 
federal jurisdiction under the CWA as compared to the previous regulations.  85 Fed. Reg. 22,250 (Apr. 
21, 2020).  The Navigable Waters Protection Rule was based in large part on the “continuous surface 
connection” test set forth in Justice Scalia’s plurality opinion in Rapanos, which provides for more 
restricted CWA jurisdiction than Justice Kennedy’s “significant nexus” test.   

In a telling sign of the substantial confusion and controversy surrounding the definition of the key phrase 
“waters of the Unites States,” two district courts issued diametrically opposed rulings on the very same 
day in June 2020 addressing the Navigable Waters Protection Rule.  Compare State of California v. 
Wheeler, 467 F. Supp. 3d 864 (N.D. Cal. 2020) (denying preliminary injunction to halt implementation of 
the 2020 regulation, emphasizing that the court would not substitute its policy judgment for that of the 
agencies in interpreting the bounds of the CWA in the absence of a clear definition by Congress); with 
Colorado v. U.S. Environmental Protection Agency, 445 F. Supp. 3d 1295 (D. Colo. 2020) (enjoining 
enforcement of the new regulation, finding that it defined the scope of federal jurisdiction too narrowly).  
In March 2021, the Tenth Circuit reversed the Colorado district court decision, thus leaving the 2020 
regulation in place.  State v. U.S. Environmental Protection Agency, 989 F.3d 874 (10th Cir. 2021) (finding 
that the new regulation did not cause irreparable harm to justify a preliminary injunction, though declining 
to opine on whether the regulation complied with the CWA).   

https://www.epa.gov/sites/default/files/2016-02/documents/cwa_jurisdiction_following_rapanos120208.pdf
https://www.epa.gov/sites/default/files/2016-02/documents/cwa_jurisdiction_following_rapanos120208.pdf
https://www.govinfo.gov/content/pkg/FR-2015-06-29/pdf/2015-13435.pdf
https://www.govinfo.gov/content/pkg/FR-2015-06-29/pdf/2015-13435.pdf
https://www.govinfo.gov/content/pkg/FR-2019-10-22/pdf/2019-20550.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/navigable_waters_protection_rule_prepbulication.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/navigable_waters_protection_rule_prepbulication.pdf
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Despite the Tenth Circuit’s ruling reversing the preliminary injunction, the Navigable Waters Protection 
Rule has not fared better than its predecessor regulation.  On January 20, 2021, in his first day in office, 
President Biden issued Executive Order 13990 (“Protecting Public Health and the Environment and 
Restoring Science to Tackle the Climate Crisis”), which broadly directed federal agencies to review their 
regulations adopted during the prior administration to assess whether revisions were warranted to provide 
stronger environmental protections. Pursuant to this executive order, the Corps and EPA announced their 
intent in June 2021 to revise the Navigable Waters Protection Rule, which the agencies determined was 
causing significant environmental degradation. 

Then, in August 2021, the U.S. District Court for the District of Arizona invalidated the Navigable Waters 
Protection Rule. In Pascua Yaqui Tribe v. U.S. Environmental Protection Agency, 2021 WL 3855977 (D. 
Ariz. Aug. 30, 2021), the plaintiffs challenged the validity of the new regulation as well as the prior repeal 
in 2019 of the 2015 Clean Water Rule. The federal government urged the court not to hear the challenge 
and moved for a voluntary remand back to the EPA and the Corps for further rulemaking, in accordance 
with the agencies’ stated intent to develop a new rule.  The federal government also requested that the 
court leave the 2020 regulation in place until the new rulemaking process was completed.   

But the court sided with the plaintiffs. While it granted the federal government’s request for a voluntary 
remand, it vacated the Navigable Waters Protection Rule.  It found serious legal problems with the 2020 
rule and it also found that leaving the 2020 rule in place could risk significant environmental harm.  Lastly, 
it found there would not be significant disruptions from vacating the 2020 rule, which had only been in 
effect for about a year, and in returning to the pre-2015 regulatory framework.   

In response to the Arizona district court decision, the agencies have halted the implementation of the 
2020 rule, and for the time being they are interpreting the term “waters of the United States” consistent 
with the pre-2015 regulations.  Under these old regulations, the following water bodies are subject to 
federal authority under the CWA:  

1. All waters which are currently used, or were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the 
tide; 

2. All interstate waters including interstate wetlands; 
3. All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, 

sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the 
use, degradation or destruction of which could affect interstate or foreign commerce including any 
such waters: 

a. Which are or could be used by interstate or foreign travelers for recreational or other 
purposes; or 

b. From which fish or shellfish are or could be taken and sold in interstate or foreign 
commerce; or 

c. Which are used or could be used for industrial purposes by industries in interstate 
commerce; 

4. All impoundments of waters otherwise defined as waters of the United States under this definition; 
5. Tributaries of waters identified in items #1 through 4 above; 
6. The territorial sea; 
7. Wetlands that are adjacent to waters (other than waters that are themselves wetlands) identified 

in items #1 through 6 above. 

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-protecting-public-health-and-environment-and-restoring-science-to-tackle-climate-crisis/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-protecting-public-health-and-environment-and-restoring-science-to-tackle-climate-crisis/
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Of course, it was precisely this regulatory language that led to the confusion and uncertainty over the 
scope of federal jurisdiction in the wake of the Rapanos decision. 

But in any event, the agencies’ current interpretation likely will not last for long.  In December 2021, the 
agencies proposed a new regulation to define “waters of the United States,” the third comprehensive 
rulemaking effort in the last seven years. 86 Fed. Reg. 69,372 (Dec. 7, 2021).  Under the latest proposal, 
the following water bodies would be covered by the CWA: 

1. All waters which are currently used, or were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the 
tide 

2. All interstate waters including interstate wetlands. 
3. All other waters—such as intrastate lakes, rivers, streams (including intermittent streams), 

mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural 
ponds—that meet one of the following two tests:  

(i) they are relatively permanent, standing or continuously flowing bodies of water with a 
continuous surface connection to a water body in category 1, 2, 5(i), or 6; or 
(ii) either alone or in combination with similarly situated waters in the region, they 
significantly affect the chemical, physical, or biological integrity of a water body in category 
1, 2, or 6. 

4. All impoundments of jurisdictional waters (except for impoundments of a water body in 
category 3).   

5. Tributaries of a water body in category 1, 2, 4, or 6 that meet one of the following two tests:  
(i) they are relatively permanent, standing or continuously flowing bodies of water; or 
(ii) either alone or in combination with similarly situated waters in the region, they 
significantly affect the chemical, physical, or biological integrity of a water body in category 
1, 2, or 6. 

6. The territorial seas.  
7. Wetlands that are “adjacent” to the following water bodies (other than water bodies that are 

themselves wetlands):   
(i) a water body in category 1, 2, or 6. 
(ii) a relatively permanent, standing or continuously flowing body of water in category 4 or 
5(i); or 
(iii) a water body in category 4 or 5(ii), when the wetlands either alone or in combination 
with similarly situated waters in the region significantly affect the chemical, physical or 
biological integrity of a water body in category 1, 2, or 6.   

The proposed new regulation contains the following definitions:   
• “Adjacent” means bordering, contiguous, or neighboring. Wetlands separated from other 

waters of the United States by man-made dikes or barriers, natural river berms, beach dunes 
and the like would qualify as “adjacent wetlands.” 

• “Tidal waters” means those waters that rise and fall in a predictable and measurable rhythm 
or cycle due to the gravitational pulls of the moon and sun. Tidal waters end where the rise 

https://www.govinfo.gov/content/pkg/FR-2021-12-07/pdf/2021-25601.pdf
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and fall of the water surface can no longer be practically measured in a predictable rhythm 
due to masking by hydrologic, wind, or other effects. 

• “Significantly affect” means more than speculative or insubstantial effects on the chemical, 
physical, or biological integrity of waters affected. When assessing this issue, the agencies 
will consider such factors as the distance to jurisdictional waters; hydrologic factors, including 
shallow subsurface flow; the size, density, and/or number of waters that have been 
determined to be similarly situated; and climatological variables such as temperature, 
rainfall, and snowpack. 

As with the prior regulatory efforts to define the elusive term “waters of the United States,” the latest 
proposal, if adopted, may very well be challenged in litigation. As a result, it likely will be up to the courts, 
again, to decide the proper boundaries of CWA jurisdiction 

B. 2020 Section 401 Water Quality Certification Regulation Vacated 
Nationwide 

Like the 2020 Navigable Waters Protection Rule, the new EPA regulation adopted in July 2020 to define 
the criteria and procedures for issuing a Section 401 water quality certification appears to be short-lived. 

For projects that require a federal license or permit and that will result in a discharge to water bodies that 
are covered by the CWA, Section 401 (33 U.S.C. § 1341) requires a certification from the state or 
authorized tribe with jurisdiction that the discharge will comply with various requirements under the CWA, 
including with state or tribal water quality standards issued under Section 303 of the CWA. The state or 
tribe may condition its certification by imposing limitations or monitoring requirements that are necessary 
to assure compliance with specified provisions of the CWA, and with “any other appropriate requirement 
of state law.” Such limitations and requirements then become a condition of the federal license or permit. 

Federal permits and licenses subject to Section 401 may not be issued if a state or authorized tribe denies 
certification. Under Section 401(a)(1), a state or tribe may waive the certification requirement, or federal 
agencies may deem the requirement waived, if the state or tribe does not act “within a reasonable period 
of time (which shall not exceed one year).”  

The Section 401 certification requirement reflects Congress’ stated intent “to recognize, preserve, and 
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan 
the development and use . . . of land and water resources. . .” Clean Water Act § 101(b), 33 U.S.C. § 
1251(b). In most cases, Section 401 certification proceeds with little controversy. However, in recent 
years, some states have been criticized for their expansive interpretation of Section 401 or for the length 
of time for completing their review. 

To address these concerns, the EPA published a new regulation in July 2020 intended to limit the ability 
of states and tribes to block or delay projects requiring a water quality certification under Section 401. 85 
Fed. Reg. 42,210 (July 13, 2020).  The 2020 rule was intended to narrow the scope of review by states 
and authorized tribes and speed up the Section 401 process. 

But the fate of new Section 401 rule seems to mirror that of the Navigable Waters Protection Rule.  In 
May 2021, the EPA announced its intent to reconsider and revise the Section 401 rule.  Then, in October 
2021, the Section 401 rule was invalidated by a federal district court decision. See In re Clean Water Act 
Rulemaking, 2021 WL 4924844, No. 3:20-cv-4636 (N.D. Cal. Oct. 21, 2021).  As with the Navigable 

https://www.epa.gov/sites/production/files/2020-07/documents/clean_water_act_section_401_certification_rule.pdf
https://www.epa.gov/sites/production/files/2020-07/documents/clean_water_act_section_401_certification_rule.pdf
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Waters Protection Rule, the EPA had moved for a voluntary remand of the Section 401 rule for further 
regulatory proceedings, and the agency asked the court to leave the 2020 rule in effect until the new 
rulemaking was completed.  

But the court again sided with the plaintiffs, relying on the Pascua Yaqui Tribe decision issued a few 
months earlier. While it approved the voluntary remand, the court vacated the 2020 Section 401 rule, 
finding that there were substantial legal concerns surrounding the rule, that it could result in significant 
environmental harms, and that there would be no serious disruptions from vacating the rule, which had 
been in effect for only a brief period of time.  As a result of the district court decision (which currently is 
on appeal to the Ninth Circuit), the EPA is for the time being implementing the prior regulations that had 
been in place since the CWA’s enactment, until such time as the agency adopts a new Section 401 
regulation.   

C. Ninth Circuit Rules that EPA Withdrawal of its Proposed “Veto” Over 
Wetlands Permit Is Judicially Reviewable 

Under Section 404(a) of the CWA (33 U.S.C. § 1344(a)), the Corps is the federal agency responsible for 
issuing permits for the discharge of dredged or fill material into waters of the United States. However, the 
EPA plays an important role in defining the criteria that govern the issuance of these permits and it also 
has “veto” authority under Section 404(c).  This provision states that the EPA is authorized to prohibit the 
specification of any disposal site for the discharge of dredged or fill material if it finds that the discharge will 
have an unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas, wildlife, 
or recreational areas.  The EPA has invoked this veto authority only about a dozen times in the half-century 
since the CWA’s enactment.   

In Trout Unlimited v. Pirzadeh, 1 F. 4th 738 (9th Cir. 2021), the EPA had proposed in 2014 to exercise its 
veto authority with respect to mining activities in the Bristol Bay watershed in Alaska, but then withdrew that 
proposal in 2019 after conducting public hearings and receiving public input.  The sole question presented 
was whether EPA’s withdrawal of its proposed veto was judicially reviewable, or whether it was committed 
to the agency’s full discretion under the Administrative Procedure Act. To answer this question, the court 
considered whether there was any meaningful standard of judicial review to apply. While the court found 
there was no clear review standard in the CWA itself, which is entirely permissive regarding the exercise of 
the EPA’s veto authority, it also found that the EPA regulations implementing Section 404(c) contained 
such a mandatory standard, such that the withdrawal was judicially reviewable. 

In particular, under the regulations, if the EPA regional administrator determines that a discharge would 
result in unacceptable adverse effects, he or she may – but is not required to – propose a veto and initiate 
a public process on the matter. According to the court, while the agency retains unfettered discretion on 
whether or not to follow this process, once the regional administrator acts to propose a veto and initiate the 
public process, he or she “shall” (after the procedural steps are completed) either recommend the proposed 
veto to EPA headquarters or withdraw the proposed veto (subject to headquarters’ review), based on the 
consideration of whether the discharge “would be likely to have an unacceptable adverse effect.” 40 C.F.R. 
§ 231.5. Based on the language of this provision within the broader context of the regulatory framework for 
making veto decisions, the court determined there was a meaningful, mandatory standard of judicial review 
to apply – namely, whether the discharge “would be likely to have an unacceptable adverse effect.”  While 
the court emphasized that the EPA still has broad discretion in making the determination, it remanded the 
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case back to the district court, which had incorrectly dismissed the action based on the ruling the EPA’s 
veto withdrawal was wholly unreviewable.    

D. New Administration Rescinds January 2021 CWA Guidance on 
Discharges through Groundwater  

In addition to the issue of what types of water bodies are covered by the CWA, there is the unsettled 
question of what types of discharges reaching a jurisdictional water require a CWA permit. In County of 
Maui v. Hawaii Wildlife Fund, 140 S. Ct. 1462 (2020), the United States Supreme Court addressed 
whether the NPDES permit program under Section 402 of the CWA applied to a discharge of pollution 
that travels through groundwater before reaching a water of the United States. While groundwater itself 
is not subject to federal regulation under the CWA, a discharge that travels through groundwater is not 
necessarily excluded. The Court in County of Maui ruled that a CWA permit is required when a discharge 
that travels through groundwater is found to be “the functional equivalent of a direct discharge” into a 
water of the U.S.  By its own admission, the Court’s open-ended standard leaves unanswered questions 
that will need to be resolved by future court decisions and executive action.  

The Court provided the following nonexclusive list of factors that may be relevant depending on the 
circumstances presented in each case, noting that the first two factors would often be the most important: 
(1) transit time; (2) distance traveled; (3) the nature of the material through which the pollutant travels; 
(4) he extent to which the pollutant is diluted or chemically changed as it travels; (5) the amount of 
pollutant entering the navigable waters relative to the amount of the pollutant that leaves the source of 
the discharge; (6) the manner by or area in which the pollutant enters the navigable waters; and (7) the 
degree to which the pollution (at that point) has maintained its specific identity. The Court acknowledged 
the difficulties with its open-ended approach in providing a clear definition of the specific circumstances 
under which a permit would be required. The Court thus left it to lower courts to “provide guidance through 
decisions in individual cases” and the EPA to “provide administrative guidance (within statutory 
boundaries).” 

In January 2021, just before the end of the last administration, the EPA issued official guidance on how 
to interpret and apply the Maui decision. But in September 2021, the EPA withdrew the guidance on the 
grounds that it would unduly expand the factors cited by the Supreme Court for determining when the 
CWA would not apply and that it was issued without proper deliberation.  The EPA’s withdrawal of the 
prior guidance also emphasizes that the existence of a state groundwater protection program does not 
have any bearing on whether there is a functional equivalent of a direct discharge requiring a CWA permit. 

This area of the law is thus yet another example of the shifting winds of executive implementation and 
interpretation resulting from a change in administration.     

E. Army Corps of Engineers Issues Final Nationwide Permit 
Regulations 

For projects that result in the fill of a water of the United States, obtaining coverage under a Nationwide 
Permit (NWP) is a streamlined option that avoids some of the procedural and substantive requirements 
of having to secure an individual discharge permit under Section 404 of the CWA – including an 
alternatives analysis under Section 404(b)(1) that requires implementation of the Least Environmentally 
Damaging Practicable Alternative and an individualized environmental review under the National 
Environmental Policy Act. However, projects covered by an NWP, like projects covered by an individual 

https://www.epa.gov/system/files/documents/2021-09/maui-rescission-memo_final-09.15.2021.pdf
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discharge permit, must comply with the Endangered Species Act and other specified environmental 
requirements.   

The NWP program (which is authorized under Section 404(e) of the CWA and governed by federal 
regulations codified at 33 C.F.R. Part 330) allows the Corps to issue NWPs for broad classes of activities 
that have minimal impacts on the aquatic ecosystem. Each NWP specifies the applicable eligibility criteria 
and the conditions that must be met for permit coverage. The Corps renews its NWP permit program 
every five years. 

In 2021, the Corps updated its NWP permit program through two distinct regulations – one adopted in 
January 2021 and another in December 2021.  86 Fed. Reg. 2744 (Jan. 13, 2021); 86 Fed. Reg. 
73,522 (Dec. 27, 2021).   

The January 2021 regulation renewed 12 of the existing NWPs issued in 2017 and issued five new NWPs. 
For 10 of the existing NWPs that were renewed, the most noteworthy change was the elimination of the 
requirement that the discharge must not result in the loss of more than 300 linear feet of streambed to 
qualify for permit coverage. Under the 2017 NWPs, the Corps had the discretion to waive this requirement 
on a case-by-case basis if it determined that the environmental impacts from the discharge would be 
minimal. But under the 10 renewed NWPs, this requirement is eliminated entirely. This change applies 
to NWP 29 (residential developments) and NWP 39 (commercial and institutional developments), 
although the requirement still applies that the discharge may not result in the loss of more than 0.5 acres 
of waters of the United States in order to qualify for permit coverage.1  

The January 2021 regulation also divided NWP 12 (covering utility line projects) into three different 
NWPs:  the reissued NWP 12 (oil or natural gas pipelines); new NWP 57 (electrical utility line and 
telecommunications activities; and new NWP 58 (utility line activities for water and other substances). 
Further, the January 2021 regulation modified a number of the “General Conditions” that must be met for 
permit coverage.   

The December 2021 regulation renewed the remaining 40 of the existing NWPs that had been issued in 
2017 and it also issued one new NWP (NWP 59 – water reclamation and reuse facilities). Among other 
notable changes, the December 2021 regulation amended NWP 14 (linear transportation projects) to 
expressly include coverage for “driveways,” a term that is defined to encompass features used by motor 
vehicles to move to and from buildings and other facilities, including driveways for multi-residential, 
commercial, institutional and other types of facilities; NWP 17 (hydropower projects) to increase coverage 
for small hydroelectric projects from a generating capacity of 5,000 to up to 10,000 kW, in order to be 
consistent with regulations adopted by the Federal Energy Regulatory Commission; NWP 27 (aquatic 
habitat restoration and enhancement) to include coral restoration or relocation activities and “releases of 
sediment from reservoirs to maintain sediment transport continuously to downstream habitats”; NWP 41 
(reshaping existing ditches) to add irrigation ditches to the existing coverage of drainage ditches; and 
NWP 53 (removal of low-head dams) to broaden the potential application of this NWP.     

 
1 The 300-foot maximum also has been eliminated from the following NWPs that the Corps has reissued: 
NWP 21 (surface coal mining activities); NWP 40 (agricultural activities); NWP 42 (recreational facilities); NWP 43 
(stormwater management facilities); NWP 44 (mining activities); NWP 50 (underground coal mining activities); NWP 
51 (land-based renewal energy facilities) and NWP 52 (water-based renewal energy generation pilot projects). 

https://www.govinfo.gov/content/pkg/FR-2021-01-13/pdf/2021-00102.pdf
https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19756
https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19756
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II. Protected Species 
A. Ninth Circuit Strikes Down Part of the 2020 Regulation Defining the 

Procedures for Listing Decisions under the Endangered Species Act 

In 2016, the U.S. Fish and Wildlife Service and the National Marine Fisheries Service jointly adopted new 
regulations governing the procedures for filing citizen petitions to list, delist or reclassify a species.  81 
Fed. Reg. 66,462 (Sept. 27, 2016), amending 50 C.F.R. § 424.14. One notable provision was the 
requirement to notify each state, at least 30 days prior to filing a petition, where the relevant species 
occurs.  The Ninth Circuit struck down this provision in Friends of Animals v. Haaland, 997 F. 3d 1010 
(9th Cir. 2021). 

According to the court, the comments by the two Services in the Federal Register preamble to the 2016 
rules showed that the purpose of the notice requirement was to encourage states to provide information 
that the Services could then consult when making an initial 90-day finding on whether there is substantial 
scientific or commercial information to support the petition. But the court pointed to the text of the statute 
in emphasizing that the only question for the initial 90-day finding is “whether the petition presents 
sufficient information” to warrant further review, and that “the Services’ solicitation or consideration of 
outside information not otherwise readily available is contrary to the ESA.” 997 F. 3d at 1016 (court’s 
original emphasis), citing 16 U.S.C. § 1533(b)(3)(A). As a result, the court found that the regulatory 
requirement to provide advance notice to states, as specified in 50 C.F.R. § 424.14(b), “creates a 
procedural hurdle for petitioners that dos not comport with the ESA.” Ii7 F. 3d at 1017.  The court therefore 
overturned the decision by the Fish and Wildlife Service, in reliance on the petitioners’ failure to follow 
the notice requirement, to summarily deny a petition to list the Pryor Mountain wild horse population in 
Montana and Wyoming.  

B. Proposed Regulation Would Revoke 2020 Rule Defining “Habitat” 
under Endangered Species Act 

On December 16, 2020, The U.S. Fish and Wildlife Service and the National Marine Fisheries Service 
jointly adopted a final regulation providing a one-sentence definition for the term “habitat” under the 
Endangered Species Act. 85 Fed. Reg. 81,411 (Dec. 16, 2020).  Under the new regulation, “habitat” is 
defined as follows: “For the purposes of designating critical habitat only, the abiotic and biotic setting that 
currently or periodically contains the resources and conditions necessary to support one or more life 
processes of a species.” As explained in the preamble to the regulation, “abiotic” means derived from 
nonliving sources such as soil, water, temperature, or physical processes, whereas “biotic” means 
derived from living sources such as a plant community type or prey species. The regulation is intended 
to address the concerns expressed by the United States Supreme Court in Weyerhaeuser Co. v. U.S. 
Fish & Wildlife Service, 139 S. Ct. 361 (2018), regarding the inclusion within a critical habitat designation 
of areas that currently are unoccupied by the species.   

But in October 2021, pursuant to President Biden’s Executive Order 13990, the Services issued a 
proposed rule to revoke the new definition. 86 Fed. Reg. 59,353 (Oct. 27, 2021). According to the 
Services, the new definition “inappropriately constrains” the ability to include within a critical habitat 
designation those areas that, while presently unoccupied, could be restored or modified to contain the 
resources and conditions needed to support one or more life processes of a species. The proposed 
revocation of the new definition is another example of the dramatic regulatory changes in environmental 
law as we move from one administration to the next.  

https://www.govinfo.gov/content/pkg/FR-2016-09-27/pdf/2016-23003.pdf
https://www.govinfo.gov/content/pkg/FR-2016-09-27/pdf/2016-23003.pdf
https://www.govinfo.gov/content/pkg/FR-2020-12-16/pdf/2020-27693.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-27/pdf/2021-23214.pdf
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C. Proposed Regulation Would Revoke 2020 Rule on Process and 
Criteria for Economic Exclusions for Critical Habitat Designations 

In another regulation responding to the Supreme Court’s 2018 decision in Weyerhaeuser, in December 
2020, the Fish & Wildlife Service (but not NMFS) made a prospective change to the way it considers 
economic exclusions for critical habitat designations. 84 Fed. Reg. 82,376 (Dec. 18, 2020), amending 50 
C.F.R. § 17.90. Under the statute, the Service must consider the negative economic impacts resulting 
from a critical habitat designation, and based on this consideration, it may exclude an area from a 
designation (although no exclusion is allowed if it would result in the species’ extinction).  16 U.S.C. § 
1533(b)(2). Under the 2020 regulation, the Service is required to conduct an economic analysis when 
presented with “credible evidence of a meaningful economic or other relevant impact supporting a benefit 
of exclusion for that particular area.” And when conducting the analysis, the Service must give special 
weight to sources who are experts or have first-hand knowledge concerning issues outside of the 
Service’s expertise (such as economic and other nonbiological effects). The Service also is required to 
limit its consideration of the conservation values and benefits of a proposed critical habitat designation to 
the “particular area” that is proposed for exclusion. Lastly, the Service must exclude the area from the 
critical habitat designation if it determines that the benefits of exclusion outweigh the benefits of inclusion 
(except where the exclusion will result in the species’ extinction).   

However, as with the December 2020 regulation defining “habitat,” the Service issued a proposed 
regulation in October 2021 to revoke the December 2020 regulation addressing economic exclusions. 86 
Fed. Reg. 59,346 (Oct. 27, 2021). Again, the Service explained that new regulation unduly constrained 
the agency’s discretion when deciding not to exclude particular areas as part of a critical habitat 
designation. This is yet another area under the ESA where the governing rules are expected to change 
in 2022.  

D. Regulation Revokes Prior Definition of “Take” under the Migratory 
Bird Treaty Act 

In January 2021, the U.S. Fish and Wildlife Service issued a final rule that narrowly interpreted the 
protections afforded by the Migratory Bird Treaty Act. 86 Fed. Reg. 1134 (Jan. 7, 2021). The rule 
established that the MBTA prohibits only the intentional take of migratory birds, and not incidental and 
unintentional take associated with land development activities or project operations. The new rule codified 
a December 2017 U.S. Department of Interior guidance memorandum (known as Memorandum M-
37050), which reversed the agency’s January 2017 guidance issued at the end of the Obama 
administration. 

But consistent with the how the Biden administration is addressing many environmental rules adopted 
during the prior administration, the Service revoked the MBTA regulation in October 2021. 86 Fed. Reg. 
54,642 (Oct. 4, 2021).  The Service also issued a “Director’s Order” clarifying the agency’s position that 
the term “take” under the MBTA includes “the taking or killing of migratory birds that results from, but it is 
not the purpose of, an activity,” and that “[a] wide range of activities can resulting in the incidental take of 
migratory birds,” including construction, operation and maintenance of infrastructure, vegetation 
management, controlled burns, and projects to eradicate invasive species.   The Service has explained 
that it will focus its “enforcement efforts on specific types of activities that both foreseeably cause 
incidental take and where the proponent fails to implement known beneficial practices to avoid or 
minimize incidental take.”  (Original emphasis.) 

https://www.govinfo.gov/content/pkg/FR-2020-12-18/pdf/2020-28033.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-27/pdf/2021-23011.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-27/pdf/2021-23011.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-07/pdf/2021-00054.pdf
https://www.doi.gov/sites/doi.gov/files/uploads/m-37050.pdf
https://www.doi.gov/sites/doi.gov/files/uploads/m-37050.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-04/pdf/2021-21473.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-04/pdf/2021-21473.pdf


  
 

11 
Perkins Coie LLP | Confidential PerkinsCoie.com 

III. National Environmental Policy Act 
In July 2020, The White House Council on Environmental Quality (CEQ) published regulations that 
revamped the rules implementing the National Environmental Policy Act. 85 Fed. Reg. 43,304 (July 16, 
2020).  NEPA (43 U.S.C. §§ 4321–4347) applies to a host of projects, programs, and activities that 
involve federal participation or approval, mandating that federal agencies fully consider the potential 
environmental consequences of their proposed actions before making a final decision. CEQ regulations 
apply to all federal agencies, although many agencies supplement these regulations with their own rules 
or guidance. As NEPA turned 50 years old at the beginning of 2020, the new rules were the first 
comprehensive overhaul of the regulations since they were first adopted in 1978. The NEPA statute and 
the CEQ regulations have long been a source of friction between proponents and critics of the federal 
environmental review process. Hundreds of court cases have interpreted the statute and regulations.  
The new rules were controversial and wide-ranging, with significant ramifications for many types of 
actions that are carried out by the federal government, receive federal funding, or require a permit or 
other approval from a federal agency.   

In yet another change to a Trump era environmental rule, CEQ in October 2021 proposed a set of 
amendments to the 2020 NEPA regulations. 86 Fed. Reg. 55,757 (Oct. 7, 2021).  This proposal is the 
first of two phases of NEPA rulemaking; whereas the first phase proposes only a relatively narrow set of 
changes to the 2020 regulations to restore some of the key text of the original 1978 NEPA regulations, 
the upcoming second phase likely will contain a more comprehensive set of regulatory revisions.   

The proposed first phase rule would make three key changes to the NEPA regulations: 

1. Restore a Broad Definition of Impacts that Agencies Must Evaluate. In its own effort to 
address uncertainty, the 2020 NEPA regulations had called for agencies to focus on evaluating 
reasonably foreseeable impacts, rather than categorizing impacts as “direct,” “indirect,” or 
“cumulative.” Although CEQ said its 2020 regulations were not intended to limit the scope of 
analysis under the governing NEPA caselaw, litigants in several cases contended that CEQ in 
fact had unduly narrowed the scope of review. The proposed regulations again expressly require 
that agencies consider direct, indirect, and cumulative environmental impacts of a proposed 
decision or action. CEQ asserts this change reinstates agencies’ ability to broadly identify the 
reasonably foreseeable effects of a proposed action using a context-specific analysis, particularly 
in the critical areas of climate change and environmental justice.  

2. Restore Provisions on the Purpose and Need of a Proposed Action. The purpose and need 
statement of an environmental document establishes the rationale for the agency’s action, thereby 
setting the scope of the analysis, including reasonable alternatives to the action, that an agency 
must consider. The 2020 NEPA Regulations added language to the purpose and need provision 
that required agencies tasked with reviewing an application for federal authorization to define the 
purpose and need of a particular project based on the goals of the project applicant and the 
agency’s authority to review an application. The proposed rule would eliminate this added 
language, which CEQ describes as restoring agencies’ flexibility to develop and analyze project 
alternatives beyond the stated goals of the project sponsor. 

3. Establish CEQ NEPA Regulations as a “Floor” to Provide Discretion to Agencies to 
Develop Environmental Review Standards Beyond CEQ Regulatory Requirements. This 
change would remove language added by the 2020 NEPA regulations that established the CEQ 
regulations as a ceiling for agency NEPA procedures. Federal agencies would be able to tailor 

https://www.federalregister.gov/documents/2020/01/10/2019-28106/update-to-the-regulations-implementing-the-procedural-provisions-of-the-national-environmental
https://www.govinfo.gov/content/pkg/FR-2020-07-16/pdf/2020-15179.pdf
https://www.govinfo.gov/content/pkg/FR-2020-07-16/pdf/2020-15179.pdf
https://www.govinfo.gov/content/pkg/FR-2021-10-07/pdf/2021-21867.pdf
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their NEPA procedures according to their statutory authorities, specific needs of the project, the 
affected community, and project stakeholders. 

Implications. The 1978 NEPA regulations’ use of direct, indirect, and cumulative to describe those 
reasonably foreseeable impacts that must be evaluated has been the subject of years of NEPA litigation, 
especially with regard to the category of “cumulative impacts.” Some courts found NEPA analyses to be 
deficient in part because of confusion over the different impact categories. To the extent the proposal 
calls for again using those categories, it may invite further litigation. 

In effect, the proposed regulations would require that agencies evaluate climate change and 
environmental justice impacts of a proposed action. Critics of the 2020 regulations and related guidance 
had complained that they had inappropriately downplayed such considerations. 

Federal agencies would also regain the authority to exceed the degree of environmental review required 
by CEQ’s umbrella regulations through their own agency-specific NEPA procedures. This change has 
the potential to increase NEPA review timelines. It also has the potential to increase review efficiency 
and efficacy, as agencies may tailor their reviews to best fit their programs and needs. 
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CECILY T. BARCLAY | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/CBarclay/ 

Cecily Barclay focuses her practice on land use and entitlements, real estate acquisition 
and development, and local government law. She regularly assists landowners, developers 
and public agencies throughout California in all aspects of acquisition, entitlement and 
development of land, including land use application processing, drafting and negotiating 
purchase and sale agreements, negotiating and securing the approval of development 
agreements, general plan amendments, specific plans, planned development zoning, 
annexations, initiatives and referenda, and tentative and final subdivision maps. She also 
advises clients on riparian and appropriative water rights, including in connection with 
vineyard and agricultural properties. 

In addition to processing entitlements for redevelopment and for expansion of regional retail 
centers, resort hotels and entertainment centers, Biotech/R & D campuses, large mixed-use 
master planned communities, and multi-faceted reuse of former military facilities and other 
infill development sites, Cecily also has significant experience advising on land use 
initiatives and negotiating school fee mitigation agreements, preparing conservation 
easements to mitigate for loss of biological resources, drafting affordable housing 
programs, Williamson Act contracts and related issues pertaining to agricultural properties; 
and assisting local agencies in drafting ordinances relating to updating general plans and 
housing elements, planned development zoning, specific plans, mitigation fees, affordable 
housing and growth management. 

Cecily is a lead author of Curtin’s California Land Use and Planning Law, a well-known 
publication which definitively summarizes the major provisions of California’s land use and 
planning laws. Cecily also co-authored Development by Agreement, an ABA publication 
providing a national analysis of laws and practices concerning various forms of 
development agreements. She regularly speaks and writes on topics involving land use and 
local government law, including programs and articles for the American Bar Association, 
American Planning Association, California Continuing Education of the Bar, League of 
California Cities, University of California Extension programs, Urban Land Institute, and 
other state and national associations and conferences.  Cecily’s practice also focuses on 
how agencies and developers can apply state housing laws, particularly anti-NIMBY 
(Housing Accountability Act) and density bonus laws. For over a decade, Cecily served as 
the president of two nonprofit affordable housing corporations in Oakland and currently 
serves on the ABA, state and local government section's Publications Oversight Board. 
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Marc Bruner represents governmental entities and private companies in a wide variety of 
environmental matters. He regularly works with clients in resolving complex compliance 
issues under the federal Clean Water Act, the California Porter-Cologne Water Quality 
Control Act, the federal and California Endangered Species Acts, the National 
Environmental Policy Act, the California Environmental Quality Act, the California Integrated 
Waste Management Act, and the panoply of California laws and regulations governing 
water supply, air quality, coastal development, development along the banks of streams 
and rivers, historic resources, and the management and disposal of solid and hazardous 
wastes. 

Marc is particularly well-versed in the rules and regulations governing the management of 
industrial, municipal and construction stormwater and the treatment and discharge of 
process wastewater under federal NPDES permits and state law waste discharge 
requirements. He is very familiar with the recent developments in this rapidly emerging area 
of the law, and with the regulations and proceedings of the State Water Resources Control 
Board and the California Regional Water Quality Control Boards. He has advised 
companies and local governments on a broad range of stormwater and wastewater 
compliance issues. 

Marc has a keen understanding of the differences between the federal and state law 
requirements as well as the areas of overlap and the opportunities and best practices for 
coordination. Marc also understands the strategic and practical considerations involved in 
negotiating compliance issues with the federal and state regulators. 

Marc is co-author of the chapters covering wetlands and endangered species in Curtin's 
California Land Use and Planning Law, a leading treatise routinely relied upon by 
landowners, developers and local governments throughout the state. He speaks regularly 
on environmental and land use topics, including CEQA, NEPA, water quality, wetlands and 
endangered species and water supply requirements for new developments. 
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www.perkinscoie.com/MChan/ 

Michelle Chan focuses her practice on land use entitlements, environmental compliance, 
and real estate transactions, representing developers, landowners, and public agencies in 
all stages of the development process for mixed-use, commercial, and residential 
development projects. Michelle assists clients in drafting and negotiating purchase and sale 
agreements, development agreements, general plan amendments, zoning, and securing 
approvals under the Subdivision Map Act. 

Michelle regularly advises clients on compliance with the California Environmental Quality 
Act and represents clients at public hearings to obtain land use approvals. She also has 
experience with litigation involving environmental and land use laws and challenges to 
development exactions in federal and state courts and administrative proceedings.  

Michelle’s experience includes securing entitlements and permits in connection with the 
Candlestick Point/Hunters Point Shipyard Phase 2 redevelopment project, which includes 
10,500 residential units; 3-5 million square feet of office and research and development 
uses; nearly 1 million square feet of retail; and 300 acres of open space and parks. Marc is 
particularly well-versed in the rules and regulations governing the management of industrial, 
municipal and construction stormwater and the treatment and discharge of process 
wastewater under federal NPDES permits and state law waste discharge requirements. He 
is very familiar with the recent developments in this rapidly emerging area of the law, and 
with the regulations and proceedings of the State Water Resources Control Board and the 
California Regional Water Quality Control Boards. He has advised companies and local 
governments on a broad range of stormwater and wastewater compliance issues. 
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Garrett Colli focuses on coordinating land use entitlements and environmental compliance 
for residential, commercial, industrial, and renewable energy projects. Garrett also 
negotiates purchase and sale agreements, leases, easements, and related transactional 
documents in support of development projects. Garrett regularly advises clients regarding 
California Environmental Quality Act (CEQA) compliance, and is experienced in securing 
approvals under the Subdivision Map Act, the Clean Water Act, the Federal Land Policy 
Management Act, and the California Surface Mining and Reclamation Act. He frequently 
represents clients at public hearings to obtain zoning approvals, and has also defended 
clients in regulatory enforcement proceedings, including actions by the U.S. Environmental 
Protection Agency, regional water quality boards and local agencies. 

Garrett’s clients include developers, financial institutions, landowners, energy companies, 
and public agencies. His recent work includes representing one of the country’s largest 
mixed-use developers in projects in San Francisco accounting for more than 20,000 units of 
housing with related commercial and retail components. This past year, Garrett represented 
a private real estate investment company in securing entitlements to transition a dated mall 
in Laguna Hills, California into a premier regional mixed-use destination with nearly 
1,000,000 square feet of commercial use and 988 condominium units. Garrett is currently 
representing a developer in negotiations for a disposition and development agreement, 
preparation of a specific plan and CEQA compliance with respect to the redevelopment of a 
former Navy base. 

 

 

 

 

 

 

 

 

 

 



  
 

Perkins Coie LLP | Confidential 5 

 
 

KEVIN R. FELDIS  | PARTNER | PALO ALTO, CA 
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Kevin Feldis has a global practice responding to government enforcement actions, 
conducting internal investigations, managing crisis response, litigating business disputes 
and white collar cases, and counseling on a variety of corporate compliance issues. Kevin 
served as a federal prosecutor with the U.S. Department of Justice (DOJ) for 18 years prior 
to joining the firm, including as the First Assistant United States Attorney, criminal division 
chief, and computer hacking and intellectual property (CHIP) attorney in Alaska. During his 
distinguished career in public service, Kevin handled complex financial fraud, corruption, 
and environmental crimes cases, winning numerous trials and appeals. He was recognized 
for his work with the prestigious John Marshall Award for outstanding legal achievement. 
Kevin was also twice selected for overseas assignments with the U.S. State Department, 
where he was stationed as the DOJ legal advisor at the U.S. Embassies in Azerbaijan 
(2006 - 2008) and in Indonesia (2016 - 2017).  

Kevin focuses on assisting companies navigate and respond to a diversity of business risks 
including government investigations, whistleblower complaints, FCPA matters, False 
Claims Act allegations, ransomware and other cybersecurity attacks, environmental 
incidents, and lawsuits. He regularly investigates complaints of wrongdoing, advises on 
evolving regulatory compliance issues, and helps companies respond to inquiries from 
DOJ, FBI, federal agency OIGs, state attorney general offices, and other government 
authorities. Kevin’s international law experience also makes him uniquely positioned to 
assist businesses with their overseas and cross-border issues. Complementing this work, 
Kevin is a leader of the firm’s environmental, social, and governance (ESG) advisory team 
and advises on ESG programs, disclosures and compliance as those factors relate to 
mitigating risk and adding value. 

  

https://www.perkinscoie.com/en/professionals/kevin-feldis.html
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JULIE JONES | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/JJones/ 

Julie focuses on environmental and land use counseling and litigation for complex 
development projects. She resolves issues that arise under the California Environmental 
Quality Act, the National Environmental Policy Act, the Clean Water Act, federal and state 
species protection statutes, and a range of other local, state and federal statutes and 
common law doctrines that affect land use. An experienced litigator in California and federal 
courts, Julie defends projects and uses this experience to help clients obtain the approvals 
they need while minimizing litigation risk. 

Julie’s strategic problem solving has assisted private and public entities in permitting major 
university, traditional and renewable energy, water supply, marine terminal, residential and 
commercial projects.  

Additional litigation successes include defending a transportation sales tax ballot measure; 
a city/county agreement for urban services; a transportation authority’s light rail extension; 
and a university development and roadway project. Julie also represented a port in the 
successful defense of major expansion and dredging projects against NEPA and 
Endangered Species Act claims. 

Julie is the author of the sustainable development chapter of California Land Use and 
Planning Law and has co-authored the treatise's chapters on federal and state wetland 
regulation and endangered species protections. She is also a regular contributor to the 
California Land Use and Development Law Report, and lectures on CEQA and NEPA for 
clients, professionals and industry associations. 

 

  



  
 

Perkins Coie LLP | Confidential 7 

 
 

CAMARIN E.B. MADIGAN | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/CMadigan/ 

Camarin practices on the cutting edge between real estate, land use, and environmental 
laws. Her unique skillset and ability to work across multiple disciplines allow her to lead 
teams advising on all aspects of complex development projects, including acquisitions, 
dispositions, leasing, and financing. Her experience extends to land use entitlements and 
environmental permitting for similar projects and she is also widely recognized for her 
preeminent experience and abilities when it comes to ground leasing.  

Camarin’s clients include developers, landowners, lenders and public agencies, and she 
handles real estate issues for a wide range of properties, from office buildings and shopping 
centers to agricultural lands and medical facilities. She also manages all the real estate 
work for a renowned higher education institution. Experienced in representing clients before 
the California Energy Commission, the California Coastal Commission, the U.S. Bureau of 
Land Management, the U.S. Army Corps of Engineers and various local agencies, Camarin 
also regularly handles energy, regulatory and environmental permitting. She is highly 
knowledgeable of the California Environmental Quality Act (CEQA) and the National 
Environmental Policy Act (NEPA). 

Camarin’s background includes living in Japan for two years as part of a secondment to the 
in-house legal department of an international trading, investment and service company. In 
this role, Camarin managed the legal affairs of the client and its subsidiaries in North, 
Central and South America involved in various industries, including energy and natural 
resources, agricultural resources and information technology.  

Active in the San Francisco community, Camarin serves on the board of the Friends of Port 
Chicago National Memorial and Contra Costa Senior Legal Services. 
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ALAN MURPHY | PARTNER | SAN FRANCISCO, CA 
www.perkinscoie.com/AMurphy/ 

Alan Murphy focuses his practice on land use and development matters, including 
associated environmental review. He secures and defends land use entitlements and 
counsels clients in preparing development applications, throughout the approval process 
and in due diligence. Alan has significant experience with general plan and zoning 
interpretation and amendments, use permits, variances, development agreements, the 
Density Bonus Law, the Housing Accountability Act, SB 35 streamlining, other state 
housing legislation, and the California Environmental Quality Act (CEQA). 

In his practice, Alan strives to identify innovative solutions to complex and politically 
sensitive development challenges. He routinely interacts with public agency staff and 
regularly represents clients before city councils and boards of supervisors, planning 
commissions and local appellate boards. He also represents property owners in zoning 
enforcement actions. 

Among Alan's clients are developers, landowners, educational and financial institutions, and 
public agencies. His experience includes representing clients in securing entitlements to 
develop hundreds of new residential units in the San Francisco Bay Area, to redevelop 
property into three life sciences buildings totaling 595,000 square feet in Foster City, and to 
redevelop over 500,000 square feet of office and R&D space in Mountain View. Alan also 
has experience with preparing a citizens' initiative for a major project in the South Bay and 
analyzing multifamily residential development options on numerous properties between San 
Francisco and San Jose. 

Alan co-chairs CLE International’s annual conference on California land use law and 
speaks publicly in this area, especially on issues associated with multifamily housing 
development. Alan served as chair of the Program Committee for the Association of 
Environmental Professionals 2017 state conference, and he also actively participates in 
Urban Land Institute initiatives. 
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DEBORAH E. QUICK | SENIOR COUNSEL | SAN FRANCISCO, CA 
www.perkinscoie.com/DQuick/ 

Debbi Quick represents clients seeking land-use and resource permits and entitlements 
and compliance with environmental laws, including the California Environmental Quality Act 
(CEQA) and the National Environmental Policy Act (NEPA), before administrative agencies. 
She defends those entitlements in litigation at both trial and appeal courts. Her practice also 
includes representing clients in complex civil appeals and trial court litigation in anticipation 
of possible appeals. 

In appeals and defenses of both pretrial and posttrial decisions, Debbi’s experience 
includes interlocutory review of summary judgments and motions denying arbitration. 
Working with clients across a range of industries, she has handled matters involving 
banking, retail, energy, manufacturing, insurance, and the environment. 

Debbi is an editor of the Environmental Liability, Enforcement & Penalties Reporter. 
 

 

https://www.perkinscoie.com/en/professionals/deborah-quick.html
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