
 

 
Some jurisdictions in which Perkins Coie LLP practices law may require that this communication be designated as Advertising Materials. 
Perkins Coie LLP | January 2017 
 
PerkinsCoie.com  1 
91004-1121.0026/LEGAL133767364.3  

Exclusions and Exemptions 
from CEQA 

4 

Negative Declarations 7 

Environmental Impact 
Reports 
 

11 

Supplemental Environmental 
Review 

 

15 

CEQA Procedures 

 
19 

CEQA Litigation 20 

 

CEQA YEAR IN REVIEW 2016 
A SUMMARY OF PUBLISHED APPELLATE OPINIONS UNDER THE CALIFORNIA ENVIRONMENTAL 
QUALITY ACT 

By:  Stephen Kostka, Chris Berka, Marc Bruner, Julie Jones, Barbara Schussman, Laura Zagar, Marie Cooper, 
Jacob Aronson, Anne Beaumont, Christopher Chou, Michelle Chan, Garrett Colli, Brian Daluiso,  Sunny Tsou 

In 2016, the California appellate courts issued published opinions in 21 CEQA cases. In 

several of those opinions, including a ground-breaking decision by the California Supreme 

Court, the courts grappled with limits on the scope of required environmental review for a 

subsequent project approval after a negative declaration or EIR has previously been 

adopted or certified for the project. Other key decisions addressed emergent questions 

regarding the requirements for analyzing the impacts of greenhouse gas emissions and 

energy use, as well as mitigation of those impacts.  

Courts also considered the boundaries of CEQA’s reach, one finding that CEQA is not 

concerned with the social and psychological effects of a change in community character, 

and another confirming that CEQA generally applies to a project’s effects on the 

environment, not to the environment’s impacts on a project. And in a controversial decision 

that may have far-reaching implications, an appellate court found an EIR deficient because 

it did not provide evidence supporting its use of policies from the agency’s general plan as 

standards of significance.    
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A. EXCLUSIONS AND EXEMPTIONS FROM CEQA 

1. Ordinance Prohibiting Mobile Medical Marijuana Dispensaries Not a Project Subject to CEQA 

Union of Medical Marijuana Patients, Inc. v. City of Upland  
(4th Dist. 2016) 245 CA4th 1265 

The court of appeal held that a city ordinance prohibiting mobile medical marijuana dispensaries was not a “project” subject to  
CEQA because there was no evidence showing the ordinance would result in foreseeable impacts on the environment.  

Background.  In 2007, the City of Upland adopted a zoning ordinance prohibiting any medical marijuana dispensary in any 
zone within the city. The city adopted a negative declaration, which concluded the ordinance would not have a significant 
effect on the environment. The negative declaration was not challenged.  

Six years later, the city adopted an ordinance that specifically prohibited mobile marijuana dispensaries. Based on its findings 
that mobile dispensaries are associated with increased criminal activity and that 34 mobile dispensaries just outside the city 
advertised direct delivery of marijuana, the city concluded there was a high likelihood that mobile dispensaries would  
“immediately flourish” in the city without the ordinance. 

The Union of Medical Marijuana Patients submitted comments arguing that the ordinance amounted to a “project” under CEQA 
because it would have foreseeable environmental effects, including “(1) increased travel by residents who would now be 
forced to travel outside the city to obtain medical marijuana; and (2) increased indoor cultivation activity within the city,” which 
would result in increased utility use and hazardous waste. The city did not respond to these comments and UMMP sued to 
challenge the ordinance based on the city’s claimed failure to comply with CEQA. 

The Court’s Decision.  The court of appeal agreed with the trial court’s decision upholding the city’s actions, ruling that the 
ordinance “merely restates the prohibition on mobile dispensaries that was imposed by the 2007 ordinance.” Because it did not 
change the status quo, adoption of the ordinance did not meet the key test for a “project” that is subject to CEQA: that it “may 
cause either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment.”  

The court also concluded that even if the ordinance was not a mere restatement of the prior ordinance, it did not amount to a 
CEQA project because the environmental impacts claimed by UMMP were based on layers of assumptions about what might 
occur as a result of the ordinance. UMMP did not identify any evidence that residents “would be forced to travel greater 
distances” to obtain the medical marijuana or that the ordinance would result in indoor cultivation, leading to increased 
electrical and water consumption, waste plant material and odor, and hazardous waste materials associated with fertilizing and 
harvesting marijuana plants. These alleged impacts, the court ruled, were too “speculative and unlikely” to be deemed 
“reasonably foreseeable.”  

2. Zoning Ordinance Regulating Medical Marijuana Facilities Not Necessarily a Project Subject to CEQA 

Union of Medical Marijuana Patients v. City of San Diego  
(4th Dist. 2016) 4 CA5th 103 

In another case involving regulation of medical marijuana facilities, Union of Medical Marijuana Patients v. City of San Diego, 
the court of appeal again held that the enactment of a zoning ordinance regulating medical marijuana facilities is not 
necessarily a “project” under CEQA. The decision confirms that enactment of a zoning ordinance is not a project subject to 
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CEQA unless it is shown that the ordinance may cause either a direct physical change in the environment or a reasonably 
foreseeable indirect physical change in the environment. 

The Court’s Analysis.  Union of Medical Marijuana Patients challenged a San Diego ordinance that regulated the 
establishment and location of medical marijuana consumer cooperatives, arguing that enactment of the ordinance was a 
project under CEQA and that the city should have analyzed its environmental impacts. UMMP relied on Public Resources 
Code section 21080, which states that CEQA applies to discretionary projects carried out or approved by public agencies, and 
includes the enactment and amendment of zoning ordinances in its list of examples. 

The court, however, explained that section 21080 cannot be read in isolation and must be read together with section 21065, 
which defines a CEQA “project” as “an activity which may cause either a direct physical change in the environment, or a 
reasonably foreseeable indirect physical change in the environment” that is directly undertaken, supported, or authorized by a 
public agency. The court concluded that while section 21080 lists zoning ordinances as an example of an activity undertaken 
by a public agency, a zoning ordinance qualifies as a CEQA project only if it satisfies the definition in section 21065:  that it 
may cause a direct or indirect change in the environment.  

The court then addressed UMMP’s arguments that the ordinance would cause reasonably foreseeable indirect changes in the 
environment. It found there was insufficient evidence in the record to support any of UMMP’s arguments regarding the 
ordinance’s environmental impacts: (1) that it would force patients to drive farther to obtain medical marijuana; (2) that it would 
result in more home marijuana cultivation; and (3) that it would cause increased development. 

3. MOU Allocating Responsibility for Development of Groundwater Management Plan Not a Project Under 
CEQA 

Delaware Tetra Technologies Inc. v. County of San Bernardino 
(4th Dist. 2016) 247 CA4th 352 

A memorandum of understanding between a water district, county, property owner, and water company outlining mutual 
responsibilities for preparing a groundwater management plan for installation and operation of groundwater extraction wells 
was not a “project” requiring review under CEQA, according to the court in Delaware Tetra Technologies. The court concluded 
that the memorandum established a process for completing the groundwater management plan under which the county 
ultimately retained full discretion to consider a final EIR, approve or disapprove the proposed plan and project, and require 
additional mitigation measures or alternatives after the plan was completed.  

Background.  In 2002, San Bernardino County adopted an ordinance governing groundwater pumping. The ordinance 
required that groundwater well operators obtain a permit and comply with specified standards designed to maintain the health 
of affected aquifers. Several years later, a landowner and water company proposed to sink a number of groundwater wells, 
extract groundwater over a 50-year period, and transport the water by pipeline to an aqueduct for distribution by a water 
district to end-users.  

After the water district released a draft EIR on the proposed project, the water district, county, property owner and water 
company negotiated a memorandum of understanding governing the project. In the MOU, the parties agreed that a 
groundwater management plan, which would include monitoring and mitigation components, would be developed in 
conjunction with finalization of the EIR. The county adopted a resolution finding that the MOU satisfied provisions of the 
ordinance that made a permit unnecessary.  
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Petitioner, a company that alleged its business would be harmed by the project, challenged the resolution, arguing the county 
was required to undertake a full review under CEQA before approving the MOU. The trial court disagreed, and upheld the 
county’s actions. The petitioner appealed. 

The Court of Appeal’s Decision.  The court of appeal agreed with the trial court, ruling that the county was not required to 
comply with CEQA before approving the MOU. The court noted that a proposed activity is a “project” subject to CEQA only if it 
“may cause either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment.” The MOU, the court concluded, would not have such an effect because it did not commit the county to proceed 
with the groundwater management plan or the project. It merely established a framework for completion of the groundwater 
management plan, which would be submitted to the board of supervisors for its consideration along with the final EIR, and did 
not hamper the board’s discretion to approve, deny, or condition the groundwater management plan, or the groundwater 
pumping project.      

4. Unusual Circumstances Exception to Categorical Exemptions Not Applicable to a Car Wash Located in a 
Commercial Zone 

Walters v. City of Redondo Beach 
(2nd Dist. 2016) 1 CA5th 809 

In Walters v. City of Redondo Beach, the Second District Court of Appeal considered a challenge to the city’s use of the  
categorical exemption for small facilities in approving a use permit for a car wash and coffee shop. The court upheld the city’s 
use of the exemption, finding that the project fell within the terms of the exemption and that the unusual circumstances 
exception to the categorical exemptions did not apply.   

Background. The proposed car wash and coffee shop together totaled roughly 4,000 square feet on a 25,000 square-foot lot, 
located in a commercial zone. The lot had served as the site for a previous car wash and snack bar, which operated until June 
2001. The property fell into disrepair and in 2011, the property was found to be a blight on the area and the existing structure 
was demolished. 

A few years later, the owner sought a conditional use permit for a new car wash and coffee shop on the property. The city 
granted the CUP and found it categorically exempt under Guidelines section 15303, the categorical exemption for small 
facilities. The neighboring property owners challenged the city’s CEQA determination and issuance of the CUP. 

Applicability of the Small Facilities Exemption. The categorical exemption for small facilities applies to “construction and 
location of limited numbers of new, small facilities or structures” and the installation of small new equipment and facilities in 
small structures. Examples cited in section 15303 include a store, motel, office, restaurant or similar structure not exceeding 
2,500 square feet in floor area. The listed examples also include up to four such commercial buildings, not exceeding 10,000 
square feet in floor area, on sites in an urban area.   

The project opponents contended that car washes are not covered by the exemption, and the type of equipment used at a car 
wash (blowers, vacuums, air nozzles) made the exemption inapplicable. The court disagreed, finding that car washes are 
similar to stores, motels, offices and restaurants in that they are commercial businesses that serve consumers, require parking 
for customers, contain equipment, and are often located near residential areas. The court also rejected the notion that 
equipment used at car washes was “substantially different” from the types of equipment associated with stores, motels, offices, 
or restaurants.  
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The opponents also argued that Guidelines section 15303 does not apply to a single commercial building larger than 2,500 
square feet, even in an urbanized area. But the court again disagreed, affirming an earlier case interpreting the exemption 
which held that the exemption applies to the construction of one to four buildings, so long as the total floor area of the buildings 
does not exceed 10,000 square feet. 

No Exception for Unusual Circumstances.  The project opponents also contended that the unusual circumstances 
exception precluded the city from relying on the exemption. The court applied the test laid out in the California Supreme 
Court’s opinion in Berkeley Hillside Preservation v. City of Berkeley. Under this test, there are two alternatives to show unusual 
circumstances.  

Under the first alternative, a challenger must prove both unusual circumstances and that a significant environmental impact 
might occur due to those circumstances. In considering the first alternative, the court found  there was nothing particularly 
unusual about the car wash. There were many other car washes in the surrounding area, a car wash had been located on the 
site for nearly 40 years, and the presence of large air blowers and outdoor activity was not qualitatively different from facilities 
such as fast food restaurants, convenience stores or motels found in the area.  

Under the second alternative, a challenger can show unusual circumstances by demonstrating that the project “will have a 
significant environment effect.” The court determined the appellants fell short of demonstrating this, emphasizing that it is not 
enough for petitioners to merely present a fair argument that a significant environmental impact may occur; they must show 
that there is no evidence in the record sufficient to support the city’s determination  no significant impacts will occur.   

B. NEGATIVE DECLARATIONS  

1. CEQA Is Not Concerned With the Social and Psychological Impacts of Changes in the Character of a 
Community   

Preserve Poway v. City of Poway  
(4th Dist. 2016) 245 CA4th 560 

CEQA does not require the social and psychological effects of changes in community character resulting from a project to be 
treated as an environmental impact, according to the court’s decision in Preserve Poway v. City of Poway.      

The case involved a project that would replace an existing horse boarding facility (called the Stock Farm) with a 12-home 
residential development. Project opponents challenged the negative declaration the city adopted, claiming that an EIR was 
required because the loss of the Stock Farm would have a significant impact on Poway’s horse-friendly “community character” 
and Poway would lose its “city in the country” feel. The trial court agreed with these arguments, and ruled against the city. The 
city appealed, and the court of appeal upheld the city’s actions, ruling that the impact of closing the Stock Farm on the 
character of the community is beyond CEQA’s reach. 

The Court’s Analysis.  The court of appeal observed that changes to community character have been treated as relevant 
concerns in CEQA cases only in the context of aesthetic impacts. However, the court explained, the community character 
issue before it “is not a matter of what is pleasing to the eye; it is a matter of what is pleasing to the psyche.” The opponents’ 
claims thus went beyond aesthetic concerns to include “psychological and social factors giving residents a sense of place and 
identity.” The court held that CEQA does not require an analysis of such subjective psychological feelings or social impacts, 
and the fact that there was a heated public debate about community character was insufficient to place the project within 
CEQA’s reach. As the court noted, “CEQA’s overriding and primary goal is to protect the physical environment;” the 
“environment” for purposes of CEQA is the physical conditions within the area that will be affected by a proposed project. 
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Further, the court explained, the CEQA Guidelines and case law make it clear that a project’s social and psychological effects 
are not to be treated as effects on the environment. This conclusion is also supported by cases decided under NEPA in which 
federal courts have rejected claims that a project’s social and psychological effects should be treated as environmental 
impacts.   

2. Opinion Evidence Submitted by Persons Not Qualified to Provide an Expert Opinion Is Insufficient to 
Establish that a Project May Cause Urban Decay Impacts 

Joshua Tree Downtown Business Alliance v. County of San Bernardino 
(4th Dist. 2016) 1 CA5th 677 

In Joshua Tree Downtown Business Alliance v. County of San Bernardino, the court of appeal upheld the county’s mitigated 
negative declaration over opponents’ concerns about the potential for urban decay impacts. In rejecting the opponents’ claims, 
the court carefully analyzed lay testimony regarding purported urban decay effects and concluded that none of the purported 
predictions about urban decay amounted to substantial evidence under CEQA. 

Background.  The proposed project, a 9,100 square-foot store, required a conditional use permit from the county. The county 
prepared an initial study and adopted a mitigated negative declaration for the project, determining an EIR was not required. 

The project opponents challenged the county’s determination, claiming it failed to adequately analyze urban decay impacts 
and that a fair argument could be made, based on the evidence before the county, that significant urban decay impacts would 
occur, necessitating an EIR. 

The Court’s Analysis of Urban Decay Issues.  The court of appeal upheld the county’s mitigated negative declaration, 
finding that there was no substantial evidence in the administrative record that would support a fair argument that the project 
might lead to significant urban decay impacts. It based that finding on an exacting analysis of the record, including the 
testimony presented to the county on the issue. The court emphasized that opinion evidence, without an adequate foundation 
in the record, does not constitute substantial evidence for purposes of CEQA. The court specifically discounted the testimony 
of a resident lawyer/business owner regarding potential economic impacts of the project, concluding that she was not qualified 
to opine on whether the project would cause urban decay. Further, without any relevant studies or surveys, the conclusory 
remarks regarding economic impacts were speculative. The court also noted that the courts defer to agencies on disputed 
issues of credibility.  

Separately, the court considered and rejected the opponents’ claim that the county failed to conduct an adequate investigation 
of potential urban decay effects. The fact that the initial study did not contain a thorough analysis of urban decay effects was 
insufficient to invalidate the county’s negative declaration, the court ruled, because an initial study and negative declaration 
need not disclose all the evidence supporting the agency’s findings. The county had considered urban decay and concluded 
that there was no evidence the project would have a negative economic effect that would cause urban decay. 

3. Public Agency Discretion to Determine Historical Significance Affirmed  

Friends of the Willow Glen Trestle v. City of San Jose 
(6th Dist. 2016) 2 CA5th 457  

Resolving a long-standing debate, the court in Friends of the Willow Glen Trestle v. City of San Jose ruled that the City of San 
Jose’s determination that a railroad trestle bridge was not a historic resource should be evaluated under the substantial 
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evidence standard of review. It rejected the contention that the fair argument standard should apply, even though the city 
made its determination in the context of a mitigated negative declaration.  

Background.  The City of San Jose proposed to demolish and replace a wooden trestle bridge that had been constructed in 
1922. The city evaluated the historical significance of the trestle bridge in an initial study based on information developed for 
an earlier project. The prior review found the trestle bridge was typical of its kind, that components had likely been replaced in 
the preceding decades, and concluded  it was not historically significant. The initial study for the new bridge concluded that, 
even though the trestle bridge was “locally important,” it was not historically significant. 

Project opponents submitted a report claiming the trestle bridge was “an important historical icon” and stated  it qualified for 
listing in the California Register of Historic Resources. The city disagreed, and ratified the initial study’s analysis by adopting a 
mitigated negative declaration. 

The project opponents sued, claiming the city erred because the evidence supported a fair argument that a significant effect 
on historic resources would occur. The trial court agreed and ordered the city to prepare an EIR. The issue on appeal was 
whether the city’s decision should be reviewed under the fair argument standard or the substantial evidence standard. 

The Court’s Decision.  The court of appeal relied on the language of section 20184.1 of CEQA, which identifies the criteria 
under which a resource is deemed or presumed to be historically significant. It noted that the statute allows an agency to 
determine that resources presumed to be historic (such as resources listed on a local register) are not historically significant 
when it finds “the preponderance of evidence” supports that conclusion. Logically, if the agency makes such a finding, that 
finding must be upheld if it is supported by substantial evidence. The court then reasoned that the same standard must apply 
to determinations made under the provision of section 20184.1 that applies to structures that have not been listed and are not 
presumed historic: “Since the standard of judicial review for a presumptively historical resource is substantial evidence rather 
than fair argument, it cannot be that the Legislature intended for the standard of judicial review for a lead agency’s decision 
under the final sentence of section 21084.1 to be fair argument rather than substantial evidence.” 

4. BAAQMD’s CEQA Guidelines on Pollution Impacts to Project Occupants and Users Are Invalid 

California Building Industry Association v. Bay Area Air Quality Management District 
(1st. Dist. 2016) 2 CA5th 1067 

On remand from the California Supreme Court, the court of appeal held that the Bay Area Air Quality Management District’s 
CEQA Guidelines, which provide significance thresholds for exposure of new residents to existing sources of air pollution, are 
invalid to the extent they indicate lead agencies should routinely apply them to evaluate the effects of existing environmental 
conditions on a proposed project’s occupants or users.  

Background. The lawsuit was filed by the California Building Industry Association seeking to overturn the application of 
BAAQMD’s significance thresholds for the exposure of new project residents and users to existing toxic air contaminants and 
particulates. CBIA’s primary concern was that by increasing the burdens of CEQA compliance, the thresholds would hamper 
development of infill housing. Arguing that CEQA is limited to a project’s impacts on the environment and does not extend to 
the environment’s impacts on a project, CBIA claimed that BAAQMD’s receptor thresholds were inconsistent with CEQA to the 
extent they treat the impacts of existing air pollution on occupants or users of a new projects as an environmental impact. 

In a decision issued in late 2015, the California Supreme Court ruled that an analysis of the effects of existing environmental 
conditions on a project’s occupants or users is ordinarily not required under CEQA, but that CEQA requires an analysis of 
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existing environmental hazards if the project might exacerbate them. The court sent the case back to the court of appeal, 
instructing it to consider the validity of BAAQMD’s significance thresholds in light of these principles. 

The Court of Appeal’s Opinion. The court of appeal’s opinion contains four important rulings on the use of BAAQMD’s 
receptor thresholds: 

• A lead agency may not require an EIR or mitigation measures for the sole reason that future project occupants or 
users will be exposed to health risks from a nearby source of harmful air pollution. 

BAAQMD conceded that the purpose of the challenged receptor thresholds is to give public agencies a basis for determining 
whether future occupants or users of a project will be exposed to unacceptable health risks due to emissions from nearby 
pollution sources. That purpose, the court concluded, cannot be squared with the rule that CEQA does not generally require 
an agency to consider the effects of existing environmental conditions on a proposed project’s future occupants or users. 

• Public agencies may elect to evaluate the effects of existing environmental conditions on future occupants or users of 
their own projects.  

The supreme court had noted in its opinion that CEQA does not bar a public agency from considering the effects of existing 
conditions on a project that it proposes to undertake itself. Accordingly, the court of appeal ruled that an agency may elect to 
use BAAQMD’s receptor thresholds as guidance in assessing the effects of emissions on occupants or users of its own 
projects. 

• BAAQMD’s receptor thresholds may be applied to determine whether a proposed project would worsen existing 
environmental conditions.  

CEQA’s focus is on the changes a proposed project will make to the physical environment. As a result, when a project might 
worsen existing environmental conditions, BAAQMD’s receptor thresholds may appropriately be used to assess the impacts 
on project occupants or users to the extent the impacts stem from changes the project will make to the environment. 

• BAAQMD’s receptor thresholds may be used to analyze impacts on a project’s occupants or users where such an 
analysis is required by statute.  

Several provisions of CEQA require an analysis of the health effects of existing environmental conditions on a project’s 
occupants or users in specific situations. These statutes include certain school siting and construction projects and exemptions 
from CEQA for various categories of housing development projects. Because these statutes mandate an analysis of the 
impacts of air pollution on the project’s occupants or users, the receptor thresholds may permissibly be used for that purpose. 

Conclusion. The court rejected BAAQMD’s argument that its Guidelines were merely advisory, finding that “they suggest a 
routine analysis of whether new receptors will be exposed to specific amounts of toxic air contaminants.” Having ruled that it 
would be improper for a lead agency to use BAAQMD’s receptor thresholds to require an EIR, mitigation measures, or other 
CEQA review when such a use is not authorized, it concluded the Guidelines should be invalidated in part. The court 
accordingly ruled that those portions of BAAQMD’s Guidelines that suggest lead agencies should apply the receptor 
thresholds “to routinely assess the effect of existing environmental conditions on future users or occupants of a project” must 
be invalidated.   
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C. ENVIRONMENTAL IMPACT REPORTS 

1. City Cannot Rely on Energy Efficiency Standards in General Plan As Mitigation for Project’s Greenhouse Gas 
Impacts Where Compliance with Plan’s Standards Is Not Shown 

Spring Valley Lake Association v. City of Victorville 
(4th Dist. 2016) 248 CA4th 91 

Finding a variety of legal errors, including failure to comply with a city policy requiring on-site electricity generation “to the 
maximum extent feasible,” the court of appeal overturned the City of Victorville’s approvals for a Wal-Mart project. With respect 
to the CEQA-based challenges to the project, the court found that the EIR’s analysis of greenhouse gas emissions was 
inadequate and that the city was required to recirculate the EIR due to changes in its air quality/GHG and hydrology/water 
quality analyses. 

The EIR’s Greenhouse Gas Analysis.  The court held that the EIR’s GHG emissions analysis was inadequate because it 
relied in part on the conclusion that the project would achieve the energy efficiency required by the city’s general plan. The 
city’s general plan required a 15% improvement on 2008 Title 24 standards for all new construction. The EIR showed that the 
project would “currently” achieve only a 10% improvement, but would comply with new energy efficiency standards at the time 
of construction and then would “likely” meet the 15% general plan requirement. The court held that this equivocal finding was 
insufficient to show that the 15% improvement in energy efficiency would actually be achieved.  

EIR Recirculation.  The final EIR revised the draft EIR’s analyses of biology, traffic, air quality/GHG and hydrology/water 
quality, but the city determined the EIR did not need to be recirculated for further public comment. As to biology and traffic, the 
court agreed, but it found the final EIR contained significant new information regarding air quality/GHG and hydrology/water 
quality that should have led to recirculation. The change in the air quality/GHG chapter was the addition of an analysis of 
general plan consistency analysis. The court stated that because the analysis did not support the finding that the project was 
consistent with the general plan requirement regarding on-site energy generation and because the public did not have the 
opportunity to comment, the EIR should have been recirculated. The hydrology/water quality analysis suffered from a different 
problem. According to the court, the final EIR showed a “complete redesign” of the project’s stormwater management plan, 
and 26 pages of EIR text were replaced with 350 pages of technical reports and a conclusion. The court held that these 
revisions deprived the public of a meaningful opportunity to comment. 

Conclusion.  Spring Valley Lake illustrates the difficulties cities and counties face as they use their general plans to promote 
sustainability and greenhouse gas reduction goals and later try to implement them in the context of specific development 
projects. The case falls in line with other recent appellate decisions—such as those requiring extensive analysis of energy use 
under CEQA Guidelines Appendix F—demonstrating increased judicial scrutiny of public agencies’ commitments to the 
reduction of greenhouse gas emissions. 

2. EIR Must Provide Specific Analysis of Project’s Energy Use   

Ukiah Citizens for Safety First v. City of Ukiah 
(1st. Dist. 2016) 248 CA4th 256 

In Ukiah Citizens for Safety First, the First District Court of Appeal concluded that the City of Ukiah’s EIR for a proposed 
Costco store failed to satisfy CEQA’s requirements for evaluating energy impacts. The EIR discussed energy use in general 
terms but failed to provide an analysis of the project’s expected energy consumption.  
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CEQA’s Guidance on Energy Impacts. Section 21000(b)(3) of CEQA provides that an EIR must incorporate a statement 
regarding mitigation measures proposed “to reduce the wasteful, inefficient, and unnecessary consumption of energy.” Section 
15126.4(a)(1)(C) of the Guidelines states that: “energy conservation measures, as well as other appropriate mitigation 
measures, shall be discussed when relevant.” And Appendix F of the Guidelines includes a list of possible energy impacts and 
potential conservation measures that are intended to assist the lead agency in the preparation of an EIR. 

The Court’s Rulings on the EIR’s Analysis of Energy Impacts.  The EIR concluded that the project “would not exceed 
existing gas and electric supply or result in wasteful, inefficient, or unnecessary consumption of energy.” In support of this 
conclusion, the EIR noted that the project would conform to California Building Code energy conservation standards, and that 
the project’s design incorporated several sustainable features. 

Ukiah Citizens claimed that the EIR failed to provide sufficient information regarding the project’s energy consumption and 
generally failed to satisfy Appendix F.  

The court of appeal agreed. The analysis failed to calculate the energy consumption of project-related vehicle trips. It also 
improperly relied on compliance with building code standards to mitigate the project’s construction and operational energy 
impacts instead of providing a complete evaluation applying the criteria in Appendix F. The court further found that the city’s 
reliance on mitigation measures designed to reduce greenhouse gas emissions was insufficient to satisfy the requirement that 
an analysis of energy use be provided.  

Implications.  EIRs for sizable development projects, particularly those that may generate significant vehicle trips, should not 
gloss over the issues described in Appendix F when discussing potential energy impacts. Failure to identify energy 
consumption associated with project vehicle trips may raise a red flag, as would reliance on building or construction standards 
as mitigation for all types of energy use, without further analysis. Project applicants and lead agencies would be well-served by 
providing an analysis of each of the potential energy impacts and mitigation measures listed in Appendix F that may be 
relevant to the project. 

3. Sustainable Communities Strategies Need Not Take Account of Statewide GHG Reduction Mandates 

Bay Area Citizens v. Association of Bay Area Governments 
(1st. Dist. 2016) 248 CA4th 966 

The First District Court of Appeal upheld the San Francisco Bay Area’s Sustainable Communities Strategy, rejecting the claim 
that such strategies must take account of the effects of statewide greenhouse gas reduction mandates.  

The Bay Area Sustainable Communities Strategy.  The Sustainable Communities and Climate Protection Act of 2008 (SB 
375) is one of several major statutes California has enacted in its efforts to reduce GHG emissions. SB 375 generally requires 
each of the state’s metropolitan planning organizations to adopt a “sustainable communities strategy” demonstrating how 
specified land use changes and transportation strategies would enable the region to meet GHG reduction targets set 
specifically for that region by the California Air Resources Board. 

The Association of Bay Area Governments and the Metropolitan Planning Commission constitute the Metropolitan Planning 
Organization for the San Francisco Bay Area. The MPO adopted its first sustainable communities strategy, Plan Bay Area, in 
2013. Lawsuits ensued, some alleging that Plan Bay Area did too little to reduce GHG emissions and some, like Bay Area 
Citizens’, alleging that the plan called for draconian and unnecessary land use changes. 
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The Claims in the Litigation.  Bay Area Citizens alleged that SB 375 expressly required MPOs to “take into account” GHG 
emission reductions that will be achieved through statewide vehicle emission standards, low carbon fuel standards, and other 
mandates, and that once these statewide mandates were factored into the mix, no land use changes were needed for the Bay 
Area to achieve the state’s GHG emissions goals. Therefore, Citizens argued, the MPO violated CEQA by describing the 
project only in terms of GHG reductions that could be achieved through regional land use and transportation policy changes, 
and by declining to analyze alternatives that did not include such policy changes. 

The Court’s Analysis.  After reviewing the language of SB 375, its legislative history, and its interpretation by the Air 
Resources Board, the court rejected Citizens’ claims. The court noted that under SB 375, the Board, in setting GHG reduction 
targets for each MPO, took the statewide mandates into account, and that each MPO was obligated, in its Sustainable 
Communities Strategy, to identify land use and transportation planning changes that would achieve additional GHG 
reductions. 

Fundamentally, the court observed, Citizens’ argument was “that the Legislature, via SB 375, launched a major new climate 
protection initiative requiring regional agencies to develop regional land use and transportation strategies through an elaborate 
planning process that in the end would be superfluous because the agencies could meet the Board’s regional emissions 
reduction targets simply by invoking reductions already expected from pre-existing statewide mandates.” This, the court said, 
“makes no sense.” 

4. Court Rules that General Plan Policies, Standing Alone, May Not Be Used As Thresholds of Significance for 
Traffic Impacts 

East Sacramento Partnership for a Livable City v. City of Sacramento  
(3rd Dist. 2016) 5 CA5th 281 

Background.  The City of Sacramento certified an EIR for a 328-unit residential project located in East Sacramento and 
approved the Project. A neighborhood group, East Sacramento Partnership for a Livable City, challenged the EIR contending, 
among other things, that the project description was defective; the EIR failed to analyze health risks to project occupants; and 
the EIR failed to account for significant traffic impacts. The trial court ruled for the city on all claims, but the court of appeal 
found that the EIR’s analysis of traffic impacts was fatally flawed because it relied on general plan traffic policies as thresholds 
of significance without supporting evidence.  
  
No Deficiencies in Project Description.  ESPLC asserted that the EIR was deficient because it did not include various 
proposed roadway improvements as part of the project. The court ruled that the key improvement ESPLC complained about, a 
tunnel that would be used only for access to and from the project, was not a component part of the project because it was not 
a reasonably foreseeable consequence of project approval. Other access was available for the project, the tunnel was not a 
necessary part of the project, and the project was not conditioned on construction of the tunnel. In addition, the evidence 
showed that construction of the tunnel was not foreseeable, because it was currently infeasible for financial and other reasons.   
 
Analysis of Risks to Project Occupants from Existing Air Pollution Not Required. ESPLC contended that the EIR failed 
to evaluate significant health risks posed to future project residents due to existing toxic air contaminants and methane 
migration in the area. Based on the supreme court’s recent decision in California Building Industry Association v. Bay Area Air 
Quality Management District, the court held that the city was not required to analyze the impact of such existing environmental 
conditions on a project’s future users or residents. It also rejected ESPLC’s argument that an exception should apply on the 
theory the project would exacerbate existing bad air quality, traffic and other environmental conditions, as unsupported by any 
evidence.    
 
Use of General Plan Traffic Standards As Thresholds of Significance Must Be Supported by Other Evidence. The 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037830725&pubNum=0004645&originatingDoc=I8f378640a57b11e6ac07a76176915fee&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037830725&pubNum=0004645&originatingDoc=I8f378640a57b11e6ac07a76176915fee&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
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EIR’s analysis of traffic impacts used the level of service method, measured on an A to F scale. The court first ruled against 
ESPLC on its claim the EIR was deficient because it did not analyze traffic on road segments, but instead focused on 
intersections. The court found evidence in the administrative record that roadway capacity was governed by intersections was 
sufficient to support the EIR’s methodology.  

The court found a problem, however, with the EIR’s use of policies on acceptable levels of traffic contained in the mobility 
element of the city’s general plan as the standard of significance for intersection impacts. Those policies permit LOS E and F 
conditions in certain locations. In a ruling that a number of observers have questioned, the court held that compliance with a 
general plan policy, standing alone, is insufficient to show an impact is insignificant where it may be “fairly argued” that the 
project will generate significant environmental effects. The EIR was deficient, according to the court, because it did not contain 
an explanation why the congested conditions that would result from increases in traffic would not be significant, other than its 
reliance on the mobility element of the general plan. Stating that the general plan standing alone “does not constitute 
substantial evidence that there is no significant impact,” the court found the EIR inadequate because it did not identify other 
evidence to support use of the plan standards as thresholds of significance. Notably, the city had found LOS E and F 
conditions to be significant adverse impacts at other intersections within the city.  

The case may be used to question the common practice of using local agencies’ and congestion management agencies’ 
adopted LOS criteria as significance standards. However, it is possible that the decision will be limited to the circumstances 
that occurred here, where even LOS F conditions were treated as acceptable and no other threshold was applied—meaning 
no change in the physical environment would be considered significant in certain locations.  

5. Agency’s CEQA Analysis Must Consider the Project’s Long-Term Impacts 

North Coast Rivers Alliance v. A. G. Kawamura 
(3rd Dist. 2016) 243 CA4th 647 

The Third Appellate District’s opinion in North Coast Rivers addresses CEQA’s requirements for projects that might continue 
operating past their initial termination date, project objectives, alternatives and cumulative impacts. 

Background.  The California Department of Food and Agriculture prepared a program EIR for a seven-year program to 
eradicate the light brown apple moth. The EIR stated that a control program would not be studied as an alternative because it 
would not achieve the agency’s objective of eradicating the moth. After the EIR was completed, the Department learned that 
the moth infestation had spread to such an extent that eradication was no longer feasible. The Department then approved a 
seven-year control program, based on the program EIR, finding the control program would use the same methods as were 
proposed for the eradication program, but to a lesser degree, resulting in lesser impacts. 

A group of cities together with environmental and other organizations sued, challenging the Department’s approval on CEQA 
grounds. The appellate court agreed with several of their claims. 

Summary of the Court of Appeal’s Rulings. Fundamentally, the court found that the program EIR, which only studied a 
seven-year eradication program, was insufficient to support the Department’s approval of a long-term control program, given 
the EIR’s concession that a control program “would have to go on forever.” The court concluded  the EIR was deficient despite 
the possibility a new EIR might be prepared for the continuation of control activities after seven years. Noting that the 
Department was unwilling to commit to preparing another EIR in the future, the court concluded the EIR was lacking because it 
did not examine the long-term impacts of a control program.  

The court labelled as “supposition” the Department’s assertion that the impacts of a control program would be lower than the 
impacts of an eradication program because a control program would employ the same measures, but to a lesser degree. 
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Noting that the record “supports an opposing inference” because a control program would need to go on forever, the court 
found no evidence to support the Department’s position given the EIR’s failure to study the impacts of a control program.   

D. SUPPLEMENTAL ENVIRONMENTAL REVIEW 

1. Courts Must Defer to Agency Determination Whether a Changed Project Should Be Treated As a New Project 

Friends of the College of San Mateo Gardens v. San Mateo County Community College District  
(Supreme Court 2016) 1 C5th 937 

The California Supreme Court resolved the vexing question of whether a change to a project that previously has been studied 
under CEQA constitutes a new project necessitating a new environmental review, or a modification that can be evaluated 
under CEQA’s subsequent review provisions, which allow reliance on earlier CEQA documents. 

The court held that the question turns on whether the prior document retains relevance—meaning at least some of the 
environmental impacts of the modified project were considered in the original document. If so, the prior document can be used 
and the agency then determines whether the project changes will require major revisions to the original CEQA document due 
to new, previously unconsidered significant environmental effects.   

Background.  The case before the court involved a master plan for new construction and building renovations at the 
community college district’s three campuses. The district approved the plan after adopting a mitigated negative declaration, 
finding that implementation of the plan would have no significant unmitigated effects. 

Five years later, the district decided to demolish one building complex that it previously had planned to renovate and to 
renovate other buildings that it previously had planned to demolish. The district prepared an addendum to the prior mitigated 
negative declaration to document its analysis showing the project changes did not necessitate a subsequent CEQA document.   

The Challenge to the District’s Determination.  Friends of the College of San Mateo Gardens challenged the district’s 
approvals and claimed the changes to the master plan amounted to a new project, requiring a new round of CEQA compliance 
commencing with a new initial study and precluding the district from relying on its earlier mitigated negative declaration. Both 
the trial court and the court of appeal agreed, finding the newly proposed building demolition was a new project. 

The Supreme Court’s Decision.  In overruling the lower courts, the California Supreme Court explained:  “When an agency 
proposes changes to a previously approved project, CEQA does not authorize courts to invalidate the agency’s action based 
solely on their own abstract evaluation of whether the agency’s proposal is a new project, rather than a modified version of an 
old one.” To the contrary, the agency’s environmental review obligations “depend on the effect of the proposed changes on the 
decisionmaking process, rather than on any abstract characterization of the project as ‘new’ or ‘old.’” 

The court found a decision to proceed under CEQA’s subsequent review provisions must necessarily rest on a 
determination—whether implicit or explicit—that the original environmental document retains some informational value. That 
question does not turn on whether the project is new or old in the abstract, on the identity of the project proponent, or on other 
matters unrelated to environmental consequences. If the original document retains some informational value despite the 
proposed changes, the agency can use it and then proceed to determine whether a subsequent or supplemental 
environmental document is required. Whether the original document retains relevance is a factual question for the agency to 
decide.   

http://www.courts.ca.gov/opinions/documents/S214061.PDF
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FCSMG also asserted that CEQA’s subsequent review provisions do not apply to a project originally approved based on a 
negative declaration, rather than a full EIR, because negative declarations are not mentioned in the CEQA statute. The court 
rejected that argument, finding that the Resources Agency’s decision to add negative declarations to the subsequent review 
provisions in CEQA Guidelines section 15162 did not conflict with the statute and reasonably filled a gap in the law. The court 
reasoned that both negative declarations and EIRs are entitled to a presumption of finality once they are adopted.   

The court noted, however, that “CEQA Guidelines section 15162 requires an agency to prepare an EIR whenever there is 
substantial evidence that the changes to a project for which a negative declaration was previously approved might have a 
significant environmental impact not previously considered in connection with the project as originally approved, and the courts 
must enforce that standard.”   

Conclusion.  The court’s decision unequivocally disposes of the artificial distinction between a new project and a modified 
project—and in doing so announces a clear standard for applying CEQA’s subsequent review provisions based on whether the 
underlying CEQA document provides relevant information about the impacts of the modified project.  

2. Supplemental EIR in Warriors Arena Case Upheld Against Challenges to Its Scope and to Its Analysis of 
Greenhouse Gas Emissions 

Mission Bay Alliance v. Office of Community Investment and Infrastructure  
No. A148865 (1st Dist. Nov. 29, 2016)  

The Golden State Warriors’ new Mission Bay stadium survived another round of legal challenges brought by Mission Bay 
Alliance and SaveMuni. The appellate court’s opinion provides important guidance on tiered environmental review and 
analysis of greenhouse gas emissions.  

Background. The project includes a 18,500-seat stadium that will host over 200 events per year, two 11-story office and retail 
buildings, as well as parking and open space. In April 2015, Governor Brown certified the project as an “environmental 
leadership development project,” which qualified it for expedited schedules for environmental review and litigation. San 
Francisco’s Office of Community Investment and Infrastructure, acting as lead agency, prepared the EIR for the project as a 
supplemental EIR which was based on a program EIR adopted for the Mission Bay area in 1998.  

MBA filed suit to challenge the project approvals, and appealed after the superior court rejected its claims. In a lengthy 
opinion, the court of appeal upheld the lower court’s decision. MBA’s primary claims under CEQA were that the supplemental 
EIR was incomplete because it omitted several impact issues that had been considered in the underlying program EIR, and 
that the supplemental EIR’s analysis of a number of other issues was inadequate.  

Scope of Supplemental EIR Supported by Substantial Evidence.  A program EIR can serve as the basis for “tiered” CEQA 
review where the program EIR covers a large project or program addressing general and environmental matters, and 
supplemental EIRs are prepared for subsequent projects requiring additional analysis. When determining the scope of the 
supplemental EIR, the agency examines the program EIR to determine what issues have been covered in the program EIR 
and what additional environmental analysis is necessary.   

In the initial study it prepared for this analysis, OCII determined that further study of several impacts would not be needed:  
land use, biological resources, hazardous materials, and recreational uses. MBA, however, argued that further study of these 
issues was required based on evidence it believed would support a “fair argument” that significant impacts not covered by the 
program EIR would occur. But, as the court explained, where the question is whether further environmental review is 
necessary following a program EIR, the substantial evidence standard, not the fair argument standard, applies to a court’s 
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review of the agency’s determinations. The court found OCII’s determinations that no new significant impacts relating to land 
use, biological resources, hazardous materials, and recreation would occur were supported by substantial evidence and 
therefore must be upheld.  

Supplemental EIR’s Impact Analysis Was Adequate.   MBA alleged that the SEIR’s analysis of transportation impacts, 
noise, wind, greenhouse gas emissions, and toxic air emissions were all inadequate. The court disagreed, and found that the 
city had properly analyzed these issues and implemented suitable mitigation measures.  

Analysis Showing Compliance With GHG Emissions Reduction Strategy Is Sufficient Under CEQA.  The court’s ruling 
on the SEIR’s analysis of greenhouse gas emissions is particularly noteworthy. The SEIR’s significance standard for 
greenhouse gas emissions was based on compliance with San Francisco’s strategy for reducing greenhouse gas emissions. 
San Francisco’s greenhouse gas strategy, adopted in 2010, is based on the CEQA Guidelines and the Bay Area Air Quality 
Management District’s interpretation of those Guidelines. The strategy contains emission reduction targets and 42 specific 
regulations for reducing emissions from new projects. BAAQMD had determined the strategy measures met or exceeded 
BAAQMD’s own recommendations.        

While the SEIR assessed compliance with the greenhouse gas strategy, it did not include a quantitative analysis of the 
stadium’s projected greenhouse gas emissions. MBA asserted that CEQA requires that emissions be quantified, but the 
appellate court disagreed, holding that the project’s compliance with San Francisco’s greenhouse gas strategy was sufficient 
to conclude that the project’s emissions would not have a significant environmental impact. While quantification of greenhouse 
gas emissions is one available way to assess the impacts of greenhouse gas emissions, in its recent decision in Center for 
Biological Diversity, the California Supreme Court also identified other “potential pathways” for complying with CEQA, including 
adherence to a regulatory program with a performance-based methodology for reducing greenhouse gas emissions. Further, 
under CEQA Guidelines section 15183.5(b), an agency may determine that a project’s greenhouse gas emissions will not 
have a cumulatively considerable effect if it will comply with a preexisting mitigation program. Because the project would 
satisfy the requirements of San Francisco’s greenhouse gas strategy—a program crafted in accordance with CEQA Guidelines 
and approved by BAAQMD—the court upheld the SEIR’s finding that the project’s greenhouse gas emissions would not be 
significant.  

Conclusion.  This decision is good news for agencies and developers that plan to rely on a program EIR as a basis for 
environmental review of later projects. The court’s opinion makes it clear that a lead agency’s determinations that impacts of a 
later project have already been covered by the program EIR will not be second-guessed by a court as long as those 
determinations are supported in the record. The opinion is also particularly helpful because it demonstrates that where a local 
agency has developed a comprehensive greenhouse gas emission reduction plan, a quantitative analysis of greenhouse gas 
emissions is not always required, and an analysis showing compliance with such a plan should be sufficient under CEQA.   

3. A Court Must Uphold an Agency Decision that a Supplemental EIR Is Not Required If It Is Supported by 
Substantial Evidence  

The Committee for Re-Evaluation of the T-Line Loop v. San Francisco Municipal Transportation Agency 
No A147498 (1st Dist. Dec. 22, 2016)  

Background.  The San Francisco Municipal Transportation Agency approved a contract to install a short length of light rail line 
needed to complete a partially constructed loop around a single city block. When it approved the contract, the city relied on an 
EIR certified in 1998 for plans to add a light rail line connecting the southeastern portion of San Francisco to the rest of the 
city. Completion of the loop at the end of the line would allow trains on the line to turn around to provide service for special 
events and peak travel periods. 
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The Committee filed suit, claiming the city violated CEQA by failing to undertake a new CEQA review instead of relying on the 
1998 EIR, which the Committee claimed did not include an analysis of the loop portion of the line, and did not account for 
changes in circumstances since the EIR was completed. The trial court ruled against the Committee, finding the city had 
complied with CEQA. The court of appeal agreed with the trial court, and upheld the city’s determinations.  

Evidence Supported City’s Decision to Rely on Prior EIR.  The court first ruled that the party challenging an agency’s 
determination that it can rely on a previously certified EIR has the burden to prove that the agency’s decision to do so was not 
supported by substantial evidence. Citing the supreme court’s recent decision in Friends of the College of San Mateo 
Gardens, discussed above, the court explained that the question whether a previously prepared environmental document 
“remains relevant” is largely a factual question for the agency to decide, and a reviewing court’s task is limited to deciding 
whether the agency’s decision is based upon substantial evidence. 

The Committee argued that the loop project was not reviewed in the 1998 EIR and the city’s determination it was should be 
resolved under the “fair argument” standard—a standard which would require that the city’s decision be set aside if there is 
any evidence in the record that would support a fair argument the loop project was not covered in the EIR. The court rejected 
that argument, and found there was ample evidence in the EIR and elsewhere in the record that the loop was analyzed as a 
component of the light rail line extension described in the EIR.  

Challenge to Adequacy of EIR Was Time-Barred.  The court also rejected the Committee’s argument that even if the loop 
was discussed in the EIR, the analysis of its impacts was not sufficiently detailed to comply with CEQA. As the court 
explained, an EIR is conclusively presumed valid unless a timely lawsuit is filed to challenge it. No suit had been filed to 
contest the validity of the 1998 EIR, and as a result, the Committee’s claims the EIR’s analysis was deficient were time-barred.  

Evidence Supported City’s Decision that No New Impacts Would Occur.  The court next addressed the Committee’s 
assertion that a new EIR was required because the loop project would have significant impacts that were not examined in the 
prior EIR. The Committee again argued the court should apply the fair argument test and overturn the city’s decision if there is 
evidence in the administrative record that the project might have a new significant impact on the environment. The court again 
disagreed, ruling that the Committee had the burden to prove that there was no evidence that would support the city’s decision 
that a further EIR was not required. The court found that the 1998 EIR provided a project-level analysis that evaluated both 
impacts and alternatives, and provided a detailed examination of site-specific considerations including planning, construction 
and operation. It also found that statements in planning department reports, and other evidence in the record, supported the 
city’s determination that no significant changes to the loop project were proposed, and that there were no substantial changes 
in the area that would lead to new or more severe significant impacts of the project.  

No Violation of Procedural Requirements.  The Committee’s contention that the city failed to follow proper procedures in 
determining that no further CEQA analysis was needed also failed. The court found no procedural flaws, noting that CEQA 
does not specify a particular procedure an agency must follow or require a public hearing when it makes a decision that a new 
EIR is not required.  

4. An Agency Is Not Required to Allow an Appeal to Its Elected Decision-Making Body of a Determination that 
Supplemental Environmental Review Is Not Required for a Modified Project  

San Diegans for Open Government v. City of San Diego 
No. D069922 (4th Dist. Div. 1, Dec. 16, 2016)  

The court held that CEQA’s requirement that an appeal to an agency’s elected decision-making body be allowed for certain 
types of CEQA determinations does not apply to an agency determination that supplemental CEQA review is not required for a 
project that has previously been reviewed under CEQA.  
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Background.  The case was brought to challenge a project involving development of an office, residential, and retail uses 
within an area previously approved for development under a master plan. The master plan had been assessed under CEQA 
on three occasions (in an EIR, an addendum and a mitigated negative declaration) before the city issued a permit to begin the 
first phases of project development. A year later, the developer modified its design plans and sought approval of the modified 
plans through the city’s conformance review process. City staff found the modified plans were in substantial conformance with 
the conditions and requirements of the prior development permit. Staff also concluded that no further CEQA documentation 
was required because the modified project was consistent with the prior EIR, addendum and negative declaration, and there 
were no new impacts or changed circumstances that would require further review. 

The project opponents appealed the staff’s determination to the planning commission. After the planning commission denied 
the appeal, the opponents attempted to appeal the decision to the city council. The city refused to process the appeal, stating 
that a determination that subsequent environmental review of a project is not required may not be appealed to the city council.  

The opponents filed suit, claiming they had a right to have their appeal heard by the city council. The trial court rejected their 
claims, as did the court of appeal.   

The Court of Appeal’s Decision.  San Diegans for Open Government relied on a provision of CEQA (section 21151(c)) that 
provides: "If a nonelected decisionmaking body of a local lead agency certifies an environmental impact report, approves a 
negative declaration or mitigated negative declaration, or determines that a project is not subject to this division, that 
certification, approval, or determination may be appealed to the agency's elected decisionmaking body, if any."   

The court had no difficulty finding that the statute did not apply. The city’s action did not involve certification of an EIR, 
approval of a negative declaration, or a determination that the project was not subject to CEQA. The city had previously 
determined the master plan was subject to CEQA and its determination relating to the project modification was simply that no 
additional CEQA review was required. The conformance review decision did not alter the city council’s prior determinations 
relating to the project, and it confirmed that the project remained subject to the mitigation measures contained in the 
environmental documents the city had previously adopted for the project. 

E.  CEQA PROCEDURES 

1. Public/Private Partnerships: New Guidance on Designating the CEQA Lead Agency 

Center for Biological Diversity v. County of San Bernardino 
(4th Dist. 2016) 247 CA4th 326 

With public/private partnerships becoming more common, the court in Center for Biological Diversity v. County of San 
Bernardino outlined—with a new test—how to determine the CEQA lead agency for a project in which a private entity partners 
with multiple public agencies.  
Background.  Cadiz, Inc. partnered with Santa Margarita Water District, San Bernardino County, and Fenner Valley Mutual 
Water Company (a private, nonprofit entity formed by Cadiz) to pump fresh groundwater from an aquifer below Cadiz’s Mojave 
Desert property to customers in nearby counties. The purpose of the project was to conserve groundwater and increase 
available water supplies. The county and water district entered into an agreement designating the water district as the lead 
agency and the county as a responsible agency for environmental review purposes. 

Description of the Legal Challenge.  Several environmental organizations challenged the project’s approval, alleging that the 
water district was improperly designated as the lead agency. They argued that the county, rather than the water district, should 
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have been the lead agency because the county had general governmental powers to approve or exempt the project from the 
county’s permitting requirements for pumping. 

The Court of Appeal’s Decision.  The court of appeal held that the water district was properly designated as the lead 
agency. Where there is more than one public agency involved in a project, the CEQA Guidelines identify which should be the 
lead agency. Section 15051(a) of the Guidelines provides that if a public agency will carry out the project, it shall be the lead 
agency even if the project is located in another agency’s jurisdiction. Subsection (b) states that if a nongovernmental entity will 
carry out the project, then the public agency with the greatest responsibility for supervising or approving the project as a whole 
shall be the lead. Subsection (c) provides that if there is more than one public agency that satisfies (b), then the lead agency 
shall be the one which acts first on the project. And subsection (d) provides that if more than one public agency has a 
substantial claim to be the lead agency, the agencies may enter into an agreement designating which will serve as lead. 

The court found that while the water district hadn’t acted first, it satisfied the other three tests in Guidelines section 15051. 
Having closely examined the water district’s responsibilities in comparison to Cadiz and the county, the court determined that 
the EIR provided sufficient support for the designation of the water district as the lead agency “based on its cooperative 
partnership with Cadiz in implementing, carrying out, supervising, and approving the Project as a whole.” 

The court cited, among other things, the water district’s responsibilities for obtaining financing; approving design, construction, 
and project terms; and managing and overseeing the project operation. Although the county had authority over pumping, the 
court recognized that the project encompassed more than that and that the water district had more authority over the project 
as a whole. The court also concluded the agreement the water district and county had entered into properly designated the 
water district as lead agency because an agency need not have an equal or greater claim to be lead agency, but merely a 
substantial one in order to be designated by agreement. As the court noted, an agency with a limited purpose may be 
designated lead agency on a project if it is “the public agency that shoulders primary responsibility for creating and 
implementing a project . . . even though other public agencies have a role in approving or realizing it.” Additionally, the court 
explained, the lead agency may benefit from a project as long as it remains able to provide the information necessary for an 
adequate environmental review. 

New Test for Determining the Lead Agency.  The court also provided guidance—in the form of a new test based on section 
15051—for analyzing projects conducted in partnership between a public agency and a nongovernmental entity. It held that, in 
a public/private partnership, the lead agency may be either “(1) the public agency that is a part of the public/private 
partnership, or (2) the public agency with the greatest responsibility for supervising or approving the project as a whole.” Citing 
the evidence in the EIR, the court ruled that the water district was properly designated as the lead agency under either prong 
of the new test. 

F. CEQA LITIGATION 

1. Writ of Mandate Must Be Issued by Trial Court Rather Than Court of Appeal 

Center for Biological Diversity v. Department of Fish and Wildlife 
(2nd Dist. 2016) 1 CA5th 452 

In a case decided on remand from the California Supreme Court, the court of appeal ruled that it did not have the authority to 
issue its own writ of mandate and instead left that task to the superior court.   

History of the Litigation.  The case involved an EIR prepared by the Department of Fish & Wildlife for the Newhall Ranch 
project in the Santa Clarita Valley. The trial court struck down the EIR, but the court of appeal reversed and rejected all of the 
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Center for Biological Diversity’s CEQA claims. In its ruling finding that substantial evidence did not support the EIR’s 
evaluation of climate change impacts, the supreme court reversed the court of appeal’s decision and remanded the case to the 
court of appeal.     

The Court of Appeal’s Decision on Remand.  On remand, the court of appeal—in an unpublished portion of its opinion—
addressed a number of CEQA issues left unresolved by the supreme court’s decision. The published portion of the opinion 
addressed the project developer’s contention that the court of appeal should issue its own writ of mandate specifying the steps 
the Department would need to take to comply with CEQA, instead of sending the case back to the trial court for that purpose. 
The court of appeal rejected this contention and remanded the case to the superior court. 

The Court’s Reasons for Not Issuing Its Own Writ of Mandate.   The court’s decision turned on the interpretation of Public 
Resources Code section 21168.9(a), which provides that “If a court finds, as a result of a trial, hearing, or remand from an 
appellate court, that any determination, finding, or decision of a public agency has been made without compliance with this 
division, the court shall enter an order” that includes one of three statutorily prescribed mandates. According to the project 
developer, this text allows the court of appeal, in a case remanded from the supreme court, to enter its own writ of mandate 
under CEQA.   

In rejecting this claim, the court of appeal determined that it has a limited role under the longstanding rules established in the 
Code of Civil Procedure:  it can affirm, reverse or modify the judgment that is being appealed, and then it must remit the case 
to the lower court. The court examined the legislative history and determined:  “There is no evidence that the Legislature 
intended when an environmental impact report’s certification was litigated on appeal to alter the established procedures for 
remitting jurisdiction of the trial court.” The court thus concluded that “we do not have the authority to issue our own writ of 
mandate. Rather, our duty is to decide issues pertinent to the writ of mandate’s scope, insofar as possible, and then remit the 
matter to the trial court.” The court made it clear, however, that these limitations do not apply, for example, when an original 
proceeding is commenced in an appellate court. 

The Guidance Provided to the Trial Court.  As for the merits of the case, the court of appeal reversed the trial court’s 
judgment striking down the EIR except as to greenhouse gas emissions and biological resources impacts. “But beyond that, 
we leave further matters in the trial court’s good hands.” The court of appeal explained that the specific remedy to be ordered, 
including whether to allow certain project activities to proceed, depended on factual issues to be resolved by the trial court. 
This included how to address Public Resources section 21168.9(b), which limits a court’s authority to “include only those 
mandates which are necessary” to achieve compliance with CEQA. Finally, the court emphasized that resolution of the climate 
change issues could be particularly complicated. “It is speculatively injudicious for us to decide these matters and that is why 
the scope of our remittitur is narrowly drawn.” 

2. Failure to Discover an Agency’s Approval of an Exempt Project Does Not Extend the Time to File a CEQA 
Lawsuit 

Communities for a Better Environment v. Bay Area Air Quality Management District 
(1st Dist. 2016) 1 CA5th 715 

The First District Court of Appeal ruled that the accrual of a claim that a public agency exemption determination violated CEQA 
is not postponed by the plaintiff’s failure to discover the violation.  

Background.  CBE brought an action against the Bay Area Air Quality Management District challenging BAAQMD’s 
determination that its approval of a permit authorizing a rail-to truck transloading facility to switch from loading ethanol to crude 
oil was exempt from CEQA. 
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In July 2013, BAAQMD determined that its approval was an exempt ministerial action, but did not file a Notice of Exemption. 
Two months later, the facility began transloading crude oil. Over the next few months, BAAQMD modified several conditions of 
the permit and ultimately issued another permit incorporating the modifications. CBE subsequently filed its lawsuit against 
BAAQMD. 

The Trial Court’s Decision.  During the trial court proceedings, BAAQMD argued that CBE’s petition was time-barred 
because it was filed more than 180 days after the issuance of the first permit, the time to file suit specified by statute when no 
Notice of Exemption is filed. CBE responded that a “discovery rule” should apply, which would mean that the limitations period 
did not begin to run until CBE first became aware of the operational change in January 2014. The trial court rejected CBE’s 
argument and dismissed the case as time-barred because it was filed more than 180 days after BAAQMD’s decision to 
approve the project. 

The Court of Appeal’s Decision. The court of appeal agreed with the trial court, holding that a discovery rule cannot be 
applied to postpone the running of the CEQA’s statutory limitations periods because the specified time periods are dates on 
which the public is deemed to have constructive notice of a potential CEQA violation. The court concluded that allowing a  
discovery rule to delay the statutory triggering date would conflict with the general principle that CEQA’s statutes of limitation 
specify dates a plaintiff is deemed to have constructive notice of a potential CEQA violation. A plaintiff’s lack of actual notice of 
the violation is irrelevant.   

Conclusion.  The court of appeal’s decision reflects the strong public interest underlying CEQA’s short statutes of limitation. 
As the court of appeal stated, a discovery exception could not be read into the statute without violating “the Legislature’s clear 
determination that the public interest is not served unless CEQA challenges are promptly filed and diligently prosecuted.” 

3. Developers Are Eligible to Recover the Cost of Reimbursing a Public Agency for Its Costs of Preparing 
Administrative Record 

Citizens for Ceres v. City of Ceres 
(5th Dist. 2016) 3 CA5th 237 

In Citizens for Ceres, the court clarified that the developer may recover costs of the preparation of the record, distinguishing 
the limitations placed on the recovery of such costs applied by the court in an earlier appellate court case. 

Description of the Project and the Litigation.  Citizens for Ceres challenged the city’s approval of a shopping center with 
approximately 300,000 square feet of retail space. The city issued a notice to prepare an EIR in 2007 and Wal-Mart 
subsequently bought the project, intending to construct a new Wal-Mart SuperCenter, which would replace an existing Wal-
Mart in the city. The draft EIR was ultimately released for public comment in 2010 and a final EIR was completed in 2011.  The 
city approved the project that same year, which then triggered five years of litigation.   

The project opponent asserted that the CEQA review of the project was deficient on several grounds, including:  (1) insufficient 
mitigation measures to reduce the urban decay impact of the project; (2) lack of sufficient analysis of the project’s impacts on 
landfill and recycling facilities; (3) lack of adequate information about the project’s air pollution impacts and potential effects on 
human health; and (4) lack of substantial evidence supporting the statement of overriding considerations.   

After prevailing in the trial court, Wal-Mart filed a memorandum of costs seeking recovery of the $48,889 in costs incurred by 
the city for preparation of the administrative record by its own outside counsel. Pursuant to an agreement between the city and 
Wal-Mart’s predecessor in interest, Wal-Mart was required to reimburse the city for costs of litigation. The project opponent 
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challenged Wal-Mart’s memorandum of costs, arguing that only the lead agency may recover such costs under California 
Public Resources Code section 21167.6. 

The Court of Appeal’s Ruling on the Cost Award.  On appeal, the court held that section 21167.6 allows the project 
developer, named as the real party in interest in the case, to recover costs incurred by the agency in preparing the 
administrative record, when the developer is required to reimburse the agency for its costs of litigation. In doing so, the court 
distinguished the decision in Hayward Area Planning v. City of Hayward, which held that the statute bars a real party in interest 
from recovering the cost of preparing the administrative record when the petitioner had requested a lead agency to prepare the 
record, and had not consented to the real party in interest’s involvement in the administrative record’s preparation.   

The court reasoned that the underlying premise of Hayward Area Planning was that section 21167.6 allows a prevailing party 
to recover the costs of preparing the administrative record when it is prepared by (1) the agency; (2) the plaintiff; or (3) by 
another method agreed upon by the agency and the plaintiff. Here, the administrative record was prepared by the agency and 
the developer was required to reimburse the agency for its costs. An award to the developer for the costs associated with an 
agency-prepared record was therefore consistent with Hayward Area Planning and the intent of section 21167.6. The court 
found that nothing in the language of CEQA limited who could recover the costs of preparing an administrative record as long 
as the record was prepared in accordance with section 21167.6.   

Conclusion.  Developers obligated to reimburse the agency for litigation costs may recover the costs associated with 
preparation of the administrative record by the agency when the agency prevails in the litigation and is entitled to an award of 
costs. However, developers should exercise caution on how the record is prepared. Should the developer opt to prepare the 
record itself, it should ensure that the project opponent is aware of, and agrees with, this approach.   
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